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 n In terms of unfunded pension 
liabilities, Illinois ranks dead last in 
the nation.

 n As states such as Illinois likely will 
be clamoring for a federal bailout 
in the absence of reform, the 
entire country has an interest in 
state pension reform.

 n Politicians are largely ignoring 
the problematic gaps, as they are 
afraid of antagonizing either the 
general public by imposing tax 
hikes or the public-sector unions 
by cutting benefits adequately.

 n Rather than reforming the sys-
tem now with minimal discom-
fort, such delays threaten future 
taxpayers and pensioners with 
far more significant measures.

 n The State of Illinois can and 
should repeal  the Pension Pro-
tection Clause.

 n Even with the Pension Protec-
tion Clause in place, the State of 
Illinois can and should re-pass 
forward-looking pension reform.

Abstract
In May 2015, the Illinois Supreme Court invalidated a 2013 state pen-
sion reform law as violating the Illinois constitution. The Court held 
that this new reform conflicted with a section of the state constitution 
protecting “[m]embership in any pension or retirement system of the 
State.” However, advocates of state pension reform, including Gover-
nor Bruce Rauner and the state legislature still can—and should—take 
action to stem the coming fiscal crisis.

In may 2015, the Illinois Supreme court invalidated a 2013 state 
pension reform law as violating the Illinois constitution.1 The 

law (hereinafter “Pension reform Law”),2 which adjusted benefit 
provisions and retirement ages, was held to conflict with the part 
of the state constitution that reads: “membership in any pension 
or retirement system of the State…shall be an enforceable contrac-
tual relationship, the benefits of which shall not be diminished or 
impaired.”3

In terms of unfunded pension liabilities, Illinois ranks dead 
last in the nation.4 but with 93 percent of state retirement sys-
tems underfunded, according to Wilshire consulting’s 2015 report, 
the need for pension reform certainly extends beyond the Prairie 
State.5 As such, how Illinois responds to the recent decision by the 
state Supreme court will set an example—whether positive or nega-
tive—for other states attempting to resolve pension crises. Governor 
bruce rauner (r) and the state legislature should make clear that 
they intend to act with fiscal prudence.
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The Extent of the Current Problem
The five state-funded retirement pension plans in 

Illinois provide traditional defined-benefit schemes 
under which members earn specific benefits based 
on their years of service, income, and age. This pen-
sion system is woefully underfunded by nearly $105 
billion based upon asset market value6 ($111 bil-
lion using actuarial value)7—a potential tax burden 
of more than $32,000 for each family of four in the 
state. And it is getting worse. From 2000 through 
2014, the unfunded liability (by asset market value) 
jumped 571 percent, including a 34 percent increase 
in the past five years.8

Since the enactment of the 50-year funding pol-
icy in 1996, the gap has widened by more than $92 
billion. And it is a mistake to assume that this wid-
ening gap is driven solely by employer underfund-
ing; since 1996, less than 42 percent ( just $39 bil-
lion) of the $92 billion jump in unfunded liabilities 
is the product of actuarially insufficient employer 
contributions. meanwhile, changes in investment 
return assumptions and lackluster investment 
returns through the period account for nearly the 
same portion of the increase—39 percent ($36 bil-
lion). moreover, nearly 60 percent of the increase 
since the enactment of the 50-year funding pol-
icy in 1996 is due either to correcting the original, 
overly rosy actuarial assumptions, or to increasing 
promised benefits.9

Another sign of the growing crisis is the declin-
ing “funded ratio,” which plunged from an already 
dismal 60.3 percent in 2005 to just 42.9 percent in 
2014. This decrease would be even worse had the 
state not resorted to selling $10 billion of pension 

1. In re Pension Reform Litigation, 2015 IL 118585, ___ N.E. 3d ___, (Ill. May 8, 2015),  
http://www.illinoiscourts.gov/opinions/supremecourt/2015/118585.pdf (accessed July 28, 2015).

2. Ill. Pub. Act 98-599, amending 40 Ill. Comp. Stat. 5/1-101 et seq.

3. Ill. Const., art. XIII, § 5.

4. Moody’s Investors Service, Fiscal Year 2013 pension medians,  
https://www.moodys.com/research/Moodys-State-pension-liability-levels-improve-in-FY-2013-although--PR_313395 (accessed June 4, 
2015).

5. “2015 Report on State Retirement Systems: Funding Levels and Asset Allocation,” Wilshire Consulting, February 25, 2015, p. 1,  
https://www.wilshire.com/media/38890/wilshire_2015_state_funding_report.pdf (accessed June 4, 2015).

6. Ibid., p. 3.

7. Richard Rockwood, “Special Pension Briefing: State Retirement Systems Overview,” Commission on Government Forecasting and 
Accountability, State of Illinois, November 2014, p. 1, http://cgfa.ilga.gov/Upload/1114%20SPECIAL%20PENSION%20BRIEFING.pdf 
(accessed June 4, 2015).

8. Ibid., p. 3.

9. Ibid., p. 5.
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The five state-funded retirement pension plans 
in Illinois have a combined unfunded liability of  
$105 billion. For a family of four in the state, this 
is a potential tax burden of $32,000.  
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obligation bonds.10 This infusion of capital from 
the proceeds of this new long-term debt reduced 
unfunded liabilities by $7.3 billion in 2004. The 
reason that it did not reduce liabilities by $10 billion 
is that the state paid all of its 2004 pension contri-
butions with this long-term debt, rather than other 
incoming revenues.11 Issuing new debt to reduce 
unfunded pension liabilities is nothing more than 
rearranging deck chairs. Debt is debt.

In effect, failure to plug Illinois’ pension hole will 
likely result either in taxpayers facing egregious tax 
hikes in the future as current workers retire, or in 
future retirees facing significantly reduced bene-

fits. Indeed, the liability could turn out even worse 
than projected. For instance, present assumptions 
include investment returns of 7 percent to 7.5 per-
cent per year.12 This projection is a very optimis-
tic return on investment in today’s economy, and if 
returns lag behind the projections, the liability will 
grow even larger. Since 1996, the gap has widened by 
more than $16 billion—precisely because investment 
returns were less than estimated.13

Yet politicians are largely ignoring the problem-
atic gaps, lest they antagonize either the general 
public by imposing tax hikes or the public-sector 
unions by cutting benefits adequately. rather than 

10. These bonds had a coupon of 5.05 percent, meaning that while they helped the state remain liquid they increased state debt by $11.9 billion 
through FY 2033.

11. Richard Rockwood, “Special Pension Briefing: State Retirement Systems Overview,” p. 6.

12. Ibid., p. 4.

13. Ibid., p. 6.

CHART 2

INCREASE IN UNFUNDED LIABILITIES, 
FY 1996–FY 2014, IN BILLIONS

Sources of Unfunded Liabilities in Illinois State Pension Plans 
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reforming the system now with minimal discomfort, 
such delays threaten future taxpayers and pension-
ers with far more significant measures. The power 
of compounding interest might help savers, but it 
harms debtors like the State of Illinois.

Tepid Reforms Meet 
Strong Legal Opposition

In the face of a deepening pension crisis, the legis-
lature passed reforms to partially resolve this prob-
lem. Despite various changes to future options in the 
pension program, the changes to existing plans were 
quite tepid. First, the reform act delayed the date of 
the start of benefits for those currently under the age 
of 46 by up to five years. Second, it based pensions 
off a maximum—but still generous—$109,971 sal-
ary in 2013. This cap, it should be noted, would have 
increased according to the inflation rate. Third, the 
3 percent annual automatic cost-of-living adjust-
ments (cOLA) were adjusted to more closely track 
inflation, which is often less than 3 percent.14 Fourth, 
the act eliminated at least one, and up to five, annu-
al annuity increases from beneficiaries. Finally, it 
changed the benefit base calculation for annuity 
benefits. These adjustments in aggregate were mini-
mal, eliminating just one-fifth of the total unfund-
ed liabilities.

However mild the legislative solution, unions 
immediately challenged these reforms in Illinois 
state court.15 Five separate lawsuits were filed, 
before being consolidated into one case before the 
state circuit court of Sangamon county. In brief, the 
unions argued that the state constitution prohibited 
these minor reforms through the “pension protec-
tion clause” in the Illinois constitution. This clause, 
added in 1970 as an amendment to the state consti-
tution, reads:

membership in any pension or retirement sys-
tem of the State, any unit of local government or 
school district, or any agency or instrumentality 

thereof, shall be an enforceable contractual rela-
tionship, the benefits of which shall not be dimin-
ished or impaired.16

relying upon this provision, the circuit court in 
In re Pension Reform Litigation struck down the law 
entirely. In affirming that judgment, the Illinois 
Supreme court addressed three issues. First, the 
court held that each of the five benefits calculation 
changes constituted a diminishment or impairment, 
and thus violated the Illinois constitution. Second, 
the court held that the State’s argument that fis-
cal emergency overrode the Illinois constitution 
failed. Finally, while portions of the law (including 
prospective pension reform) were not implicated by 
the Supreme court’s logic, the court struck the law 
down in its entirety, noting that once it struck down 
the “inseverable” provisions of the pension reform, 
the rest of the law “all but evaporates.”

Since the opinion simply struck down a law 
amending pension obligations, the effect of the 
decision is unclear. must the governor actually cut 
immediate checks to any beneficiaries? Is the State 
of Illinois legally obligated to immediately raise 
taxes or cut other services, even in the absence of a 
clear statutory authorization?

As it happens, one intermediate court in Illinois 
has opined on the matter. In American Federation of 
State, County, and Municipal Employees, Council 31 v. 
State, on interlocutory appeal, an Illinois state court 
held that a trial court had jurisdiction to compel 
state officials to issue paychecks to state employees.17 
This case involved chicago pension reform passed in 
2014 that in many ways mirrored the statewide pen-
sion reform passed in 2013. The court cited In re Pen-
sion Reform Litigation, stating, amazingly, that “the 
prohibition against impairment of contract” must 
be applicable to a “governmental failure to act.” In 
addressing the separation of powers concerns, the 
court attempted to lay some limitations on its own 
power, noting that “in the event of a protracted 

14. News release, “Governor’s Top Legislative Priority Becomes Law; Will Erase Unfunded Liability and Restore Fiscal Stability to Illinois,” 
Illinois Department of Human Services, December 5, 2014, http://www.dhs.state.il.us/page.aspx/%20//intranet.dhs/oneweb/Modules/
Editor/165.112.78.61/ClubAlert/page.aspx?item=68515&postdate=1/6/2015&approval=4&newsitemid=75789&getpreviousnews=true&new
ssidebar=27897 (accessed July 28, 2015).

15. Karen Pierof and Hilary Russ, “Illinois Pension Reform Faces Skepticism in High Court Hearing,” Reuters, March 11, 2015, http://mobile.reuters.
com/article/idUSKBN0M70DH20150311?irpc=932 (accessed July 28, 2015).

16. Ill. Const., art. XIII, § 5.

17. No. 5-15-0277, (Ill. App. Ct. July 24, 2015).
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budget standoff, courts may legitimately be called 
upon to intervene.” In essence, the court, acting as a 
Schmittian sovereign, has taken upon itself to define 
what constitutes an emergency, and has stepped in 
to resolve that emergency.18 A constitutional crisis in 
Illinois has been teed up.

Moving Forward
The State Can Prioritize Cash Flow. While the 

Illinois Supreme court in In re Pension Reform Liti-
gation spilled much ink discussing a selective legisla-
tive history and conflating the accrual of a legal right 
to benefits with the obligation of the governor to 
actually cut a check, it did not order the governor to 
actually do anything. While it might be the case that 
absent a new constitutional amendment, the state 
legislature cannot “diminish or impair” benefits by 
changing how much is owed, the governor is certain-
ly not obliged at any particular point in time to cut 
a check.19 commercial contracts, for example, and 
commercial law, in general, provide default terms in 
contracts that explain what happens when a debtor 
fails to meet an obligation—missing a loan payment, 
for example, will accrue fees and interest, and in no 
way discharges the original loan.

Governor rauner should make clear that the 
state government has a plan for the day Illinois runs 
out of money. In January 2015, he issued a “spend-
ing freeze” executive order, 15-08, designed to limit 
future state obligations.20 That was a responsible 
step. but the governor should also lay out a spend-
ing plan for the day when state coffers actually run 
dry, and make clear that on a day-to-day basis, the 
first debts that will get paid are emergency services—
state troopers, for example, and followed by highway 
repair, state contractors, salaries of state employ-
ees, and so forth. What should be paid last are state 
pension obligations, and if there is no money left 
over, too bad. by making clear the order of creditors, 
the governor will be sending a strong message that 
unions should come back to the negotiating table. It 
is, after all, better to be reasonable and receive some-
thing than to be unreasonable and receive nothing.

There are downsides to such an approach, how-
ever. certainly, if the governor reiterates a commit-
ment to pay the pension obligations, but prioritizes 
other state payments, presumably statutory or con-
tractual interest and penalties would accrue. Pen-
sioners would have larger pensions on paper, and 
the state’s current and future creditors would have 
to assess whether Illinois is playing fiscal games or 
getting serious about its debts, but such a prioritiza-
tion plan would help salve the fiscal pain. Given the 
terms of the recent Illinois Supreme court ruling, as 
bad as it is, this prioritization option still appears a 
viable route.

Repeal the Constitutional Amendment. The 
Illinois Supreme court is obliged to follow the con-
stitution of the State of Illinois. What if the state 
repealed the Pension Protection clause through the 
Article 14 convention amendment process? With the 
approval of 60 percent of both legislative houses, a 
referendum to amend the Illinois constitution could 
be placed on a statewide ballot. A simple majority of 
the electorate could then choose to start down the 
road to fiscal sanity, and make it far less likely that 
a lawsuit challenging such an action would prevail 
in state court. by repealing the Pension Protec-
tion clause, the State of Illinois would be explicitly 
changing the state law status of pension obligations 
from vested entitlements to ordinary legislative lar-
gesse on which no one can fairly rely. In Illinois, this 
means a far more extensive pension reform than 
that approved by the legislature in 2013. At the very 
least, such a constitutional amendment in the state 
of Illinois would prevent future benefits from being 
written in stone.

Would such a constitutional amendment pre-
clude a federal lawsuit? At first glance, one might 
presume that an intended pension beneficiary could 
sue Illinois in federal court. The U.S. constitution-
al system, however, envisions states as sovereign 
entities that cannot be sued unless they consent to 
be sued, which means they must waive their sover-
eign immunity.

even if a state has waived its sovereign immunity, 
federal courts have often held that expectations of 

18. See Carl Schmitt, Dictatorship (Cambridge, UK: Polity Press, 2014), passim. 

19 As the Illinois Supreme Court concedes, its opinion is limited to the negation of the “substantive terms” of the contract. See In Re Pension 
Litigation, ¶ 69.

20. Executive Order 15-08, Executive Department of the State of Illinois, January 12, 2015, https://www.illinois.gov/Government/ExecOrders/
Pages/2015_8.aspx (accessed July 28, 2015).
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public pension benefits are not “property,” and when 
a state government pays out such benefits, it is usu-
ally just making good on legislative generosity, not 
paying out due to any legal obligation. In 1999, for 
example, the National education Association (NeA) 
sued rhode Island for amending its teachers’ pen-
sions, and the NeA lost.21 The federal appeals court 
in that case held that amending the pension benefits 
did not violate the Obligation of contracts clause, 
the Takings clause, or the Due Process clause of 
the U.S. constitution. (The NeA tried just about 
every legal argument in the book.) even if a federal 
court were to hold that certain vested benefits were 
unamendable, others (such as the inflation-adjust-
ment provision) might be deemed permissible.

Re-pass Pension Reform, and Make it 
Forward-Looking. At a minimum, the legisla-
ture should re-pass pension reform, and make it 
entirely forward-looking. The Illinois Supreme 
court struck down the reform in toto but acknowl-
edged that prospective pension reform would not 
be unconstitutional. At a minimum, such reform 
would decrease the rate at which the pension cri-
sis is growing, although obviously at even less than 
the one-fifth of total unfunded liabilities that the 
previous reform represented. To give one creative 
solution, John Tillman, ceO of the Illinois Policy 
Institute, explains:

Ultimately, the only way Illinois can break the 
cycle of siphoning more and more tax dollars and 
sacrificing more and more state programs to pay 
for  pensions  is to follow the lead of the private 
sector and move new employees to a 401(k)-style 
system.22

And Illinois Policy Institute has articulated its 
own pension reform plan which could end the cri-
sis.23 rather than guarantee lavish retirement pack-
ages through a “defined” benefit system, the state 

would shift to “defined contributions” to employees’ 
retirement accounts. In this way, employees would 
gain increased responsibility for and control over 
their own future—while reducing the propensity of 
the legislature to dole out special favors to public-
sector unions (in the form of future benefits) at the 
expense of future generations of Illinois taxpayers.

The Pension Protection Clause Harms 
Taxpayers and Union Members

It is clear that union bosses influenced the Illinois 
delegates gathered in 1970 to pad the constitutional 
amendment with what they considered extra union 
protections. As delegate Helen Kinney (r–Hinsdale) 
stated during the lead-up to approval of the pen-
sion clause: “If a police officer accepted employment 
under a provision where he was entitled to retire 
at two-thirds of his salary after 20 years of service, 
that could not subsequently be changed to say he 
was entitled to only one-third of his salary after 30 
years of service, or perhaps entitled to nothing.”24 In 
the end, delegates at the 1970 Illinois constitutional 
convention passed the pension protection clause by 
a lopsided 57–36 bipartisan vote.25 While the state-
ment of a few legislators does not settle the issue of 
whether Illinois pension benefits are tantamount 
to a legal right of future beneficiaries, it seems evi-
dent that the state constitutional amendment was 
designed to at least make amending pension benefits 
more politically difficult.

Although throughout the convention actuaries 
continually broadcast warnings about the growing 
unfunded liabilities, unions pressed for more and 
more concessions. As John Tillman puts it: “Illi-
nois’ political elite have devised a  pension  scheme 
that is excessive, bloated, corrupted and was never 
affordable for Illinois taxpayers.”26

It is obvious how such a scheme harms taxpay-
ers—forcing other social services cuts and tax hikes 
is easier than renegotiating union benefits. However, 

21. Parella v. Ret. Bd. of Rhode Island Employees’ Ret. Sys., 173 F.3d 46 (1st Cir. 1999).

22. Quote provided to The Heritage Foundation on June 8, 2015.

23. Benjamin VanMetre and Ted Dabrowski, “Solving Illinois’ Pension Crises,” Illinois Policy Institute, May 2015, https://d2dv7hze646xr.cloudfront.
net/wp-content/uploads/2015/06/pension_paper_pension_formatting_v3.pdf (accessed July 28, 2015).

24. Bob Secter and Rick Pearson, “Pension Debate at 1970 Constitutional Convention Echoes in Today’s Crisis,” The Chicago Tribune, September 
22, 2013, http://articles.chicagotribune.com/2013-09-22/news/ct-met-public-pensions-1970-20130923_1_pension-clause-pension-debate-
constitutional-convention (accessed July 28, 2015).

25 Ibid.

26. Quote provided to The Heritage Foundation on June 8, 2015.
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the Pension Protection clause also usurps the exec-
utive authority of the governor of Illinois and the 
legislative authority of the Illinois House and Sen-
ate by allowing the Illinois Supreme court to deter-
mine permissible fiscal decisions.27 certainly, the 
people of Illinois were within their rights to set up 
such a system through constitutional amendment, 
but it is unlikely this is what they thought they were 
doing in 1970—major amendments to state separa-
tion of powers probably would not be effectuated so 
obliquely. As a general rule, important matters of 
legislation and execution of the laws should be left to 
the political branches best equipped to handle those 
issues. This is important as a matter of administra-
tion but also of democratic legitimacy.

Further, this scheme, as interpreted by the Illi-
nois Supreme court, now radically changes the 
bargaining landscape regarding pensions, some-
thing that will have some negative consequences for 
union members. Absent the constitutional amend-
ment, a somewhat vague pension benefit increase 
could be passed by the legislature quite easily, in 
part because it could be repealed or amended easily. 
Now, however, the legislature will have an incentive 
to be extremely careful in drafting future benefits. 
Indeed, because any new benefits will be written in 
stone, cost-benefit analysis would likely err on the 
side of overestimating future costs to ensure that 
the legislature would be able to appropriate enough 
money to pay its bills. because laws passed based 
upon mistaken estimates cannot be subsequently 
amended through the ordinary legislative process-
es, some lawmakers might be discouraged from vot-
ing for benefit increases that they otherwise might 
support. Further, taking any benefit change off the 
negotiating table actually removes bargaining chips 
from unions, and prevents reasonable compromises 
from being made. These are real harms to unions 
and union members that should be considered.

Conclusion
Absent fiscal reform, taxpayers and beneficiaries 

in Illinois will needlessly suffer. Look no further 
than bankrupt Detroit and nearly bankrupt Puer-
to rico for a glimpse at how Illinois-style cronyism 
stunts growth. And, because states such as Illinois 
likely will be clamoring for a federal bailout in the 
absence of reform, the entire country has an interest 
in such a crisis being averted.

It was wrong for the unions to seek to write pen-
sion benefits in stone by making them a part of the 
Illinois constitution. Not only did this constitution-
al amendment contribute to Illinois’s current fiscal 
mess, but it also makes it more difficult to negotiate 
and secure future pension benefits. It was wrong 
for the convention delegates to enshrine these pro-
tections in the Illinois constitution. And it certain-
ly was wrong to shackle future taxpayers with the 
burden of meeting these enormous obligations over 
the next 40 years. In effect, Illinois legislators pur-
chased power by doling out cushy pensions. bank-
rupting the next generation of Illinoisans, however, 
simply because the Supreme court of Illinois has 
deemed legislators’ hands tied due to a mistake 
that was made in 1970 is not a viable or sustainable 
option. Three wrongs do not make a right.

—Andrew Kloster is a Legal Fellow in the Edwin 
Meese III Center for Legal and Judicial Studies at 
The Heritage Foundation. Joel Griffith is a former 
Research Associate in the Project for Economic 
Growth, of the Institute for Economic Freedom and 
Opportunity, at The Heritage Foundation. 

27. The Court’s holding explicitly relies upon the Court itself determining what are more or less “drastic measures” the legislature could have 
taken. See In re Pension Reform Litigation, supra note 1 at ¶67–68. This is a political balancing better left to the legislature.


