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 n The television marketplace of 
today is unrecognizable from a 
generation ago, when TV choices 
were limited and highly regulated 
by government. Today, Ameri-
cans enjoy a new Golden Age of 
Television, with plentiful choices 
and competition.

 n Today, the TV marketplace is 
changing yet again, with the rise 
of over-the-top (OTT) television 
provided via broadband Inter-
net connections.

 n These changes have rendered 
much of the regulatory infrastruc-
ture that has long governed televi-
sion obsolete. Rules written for an 
industry consisting of a handful of 
broadcasters licensed by the FCC 
do not fit today’s world.

 n The FCC may soon impose some 
of the old rules on the new OTT 
providers, by defining them as 
“multichannel video program 
distributors” under existing law, 
in order to give them enhanced 
access to programming.

 n A better framework for access 
to programs is copyright, which 
relies on legal standards, not the 
preferences of regulators.

Abstract
Today’s TV marketplace offers consumers more choices, more compe-
tition, and more innovation that ever before. These new realities have 
rendered much of the regulatory infrastructure that has long governed 
television obsolete. Rules written for an industry consisting of a hand-
ful of Federal Communications Commission (FCC)–licensed broad-
casters do not fit today’s world of innovative viewing services, which 
includes the newest innovation, over-the-top (OTT) video services—
Internet-based TV. Instead of expanding old rules to cover these new 
services, the FCC (and Congress) should ensure that outdated rules 
are not imposed anywhere in this new marketplace.

many television critics say that America is experiencing a new 
“Golden Age of Television,” citing an abundance of high-qual-

ity programming available today. That judgment is of course a mat-
ter of opinion. What is certain, however, is that today’s Tv market-
place offers consumers more choices, more competition, and more 
innovation that ever before. From a service providing perhaps three 
to seven channels of programming a generation ago, and roughly 
200 channels a decade ago, Tv is now able to offer practically limit-
less choices to American viewers via the Internet.

The new realities of the television marketplace have rendered 
much of the regulatory infrastructure that has long governed televi-
sion obsolete. rules written for an industry consisting of a handful 
of broadcasters licensed by the Federal Communications Commis-
sion (FCC) do not fit today’s world of innovative Internet Tv servic-
es. Yet, while the FCC—fortunately—no longer wields the compre-
hensive control over television it once did—witness the death of the 
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Fairness Doctrine1—it finds itself unable to keep its 
hands off the television marketplace.

Case in point: The FCC this fall is expected to re-
define certain Internet-Tv systems as multichan-
nel video program distributors (mvPDs).2 This step 
would trigger a hodge-podge of regulatory burdens 
on—and regulatory advantages for—these dynam-
ic new services. This would be a step in the wrong 
direction, limiting the benefits to viewers of the new 
Tv marketplace.

The Revolutions in Television
The television marketplace of today is almost 

unrecognizable from that of a generation, or even 
a decade, ago. As late as the early 1970s, the word 

“television” was synonymous with broadcast televi-
sion, with almost all content transmitted over the 
air from a handful of FCC-licensed Tv stations in 
each viewing market. most of these stations were 
affiliated with one of only three national networks. 
No market had more than seven very-high-frequen-
cy (vHF) stations, plus a few ultra-high-frequen-
cy (UHF) stations, which were notoriously hard to 
tune into.

This oligopoly went hand in hand with a stifling 
degree of federal control over both the content and 
distribution of programming. This unhappy situ-
ation was demonstrated in a 1961 speech by then–
FCC chairman Newt minow, in which he dismissed 
the Tv world of the time as a “vast wasteland,” cri-
tiquing what he saw as the unsatisfactory television 
shows of the time.3 He bluntly reminded broadcast-
ers that their performance would be evaluated by 
the government at license-renewal time, and that 
broadcasters who failed to provide programming 
more to the government’s liking (more symphonies, 

fewer westerns, minow suggested) would find their 
licenses revoked.

This kind of content control was matched by con-
trols limiting competition between stations, regulat-
ing relationships between affiliates and networks, lim-
iting ties between producers and the networks, and 
limiting ownership of other types of media outlets.4

The first shock to this tightly controlled system 
came from cable television. originally designed to 
supplement the reach of broadcasters in areas where 
reception was poor, cable Tv was long stunted by FCC 
rules. After these restrictions were eased in the early 
1970s, cable grew rapidly, becoming a real challeng-
er to over-the-air broadcasting. From only 650,000 
subscribers in the 1960s, cable reached 4.5 million in 
1970, and over 50 million in 1990.5 During the same 
period, new cable-only channels, such as Hbo, eSPN, 
and CNN, were launched, offering programming that 
competed with that aired by the broadcasters. Cable 
eventually displaced broadcasting as the most com-
mon distribution system for Tv (although broadcast 
programming remained the largest source of content).

by the 1990s, more new competitors entered the 
television fray, providing additional choices for view-
ers. Cable Tv’s moment in the sun lasted only about 
two decades, as other distribution platforms entered 
the fray. by 2013, cable Tv represented barely half 
of the mvPD market. Satellite Tv accounted for a 
third, with telecommunication service providers, 
such as verizon and AT&T, accounting for another 
10 percent of subscribers.6

 Today, a new wave of change is rocking television: 
Internet-based Tv. often called over-the-top (oTT) 
video, such service is provided via the consumer’s 
existing broadband connection rather than through 
separate cables, spectrum, or other infrastructure.
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The oTT marketplace is competitive, dynam-
ic, and even a bit chaotic. Perhaps the best-known 
video provider is Netflix, which started out as a 
mail-order DvD rental service.7 Now, its online ser-
vice is so popular that Netflix streaming constitutes 
over a third of all Internet usage during prime time. 
but the service faces a virtual horde of competi-
tors, including  Amazon Instant video, vudu, Hulu, 
Sling Tv, Flixster, Crackle, Tv.com, and YipTv 
among others.

And more oTT services are on the way. Perhaps 
most notably, Apple is planning to debut a new 
online Tv service this fall, providing about 25 chan-
nels of oTT programming, including content from 
CbS, AbC, and Fox.8 Google is also rolling out a new 
subscription service, called YouTube red.9

These ventures use a variety of business models. 
Some, like Netflix, allow unlimited viewing for a flat 
monthly rate. others charge a fee to digitally rent a 
particular movie or Tv show, or to buy it. most oper-
ate on an “on demand” basis, but a few, including 
Apple’s planned service and Dish Network’s Sling 
Tv offer “linear,” or scheduled, programming. many 
are affiliated with existing players in the Tv market-
place, but backing for these ventures is coming from 
a dizzying variety of sources, including retailers, 
equipment manufacturers, and Hollywood studios.

It is difficult to make an apples-to-apples compar-
ison of the popularity of oTT television versus cable 
and broadcasting. The services vary tremendously, 
and standard ratings systems may not make sense 
for on-demand services watched at a time chosen 

by the viewers. but it is clear that oTT serves more 
than a niche role. one recent survey showed that 
some 60 percent of households with broadband sub-
scribed to at least one oTT video service, spending 
an average of $9 per month.10 According to the Niel-
son rating agency, the 10.5 hours per month spent 
viewing online Tv is still quite low—compared to  
the nearly 150 hours per month spent watching tra-
ditional television.11

other reports paint a different picture. based on 
the amount of video downloaded, recent analysis 
from investment firm Fbr Capital markets predicts 
that by 2016, Netflix alone will have a bigger audi-
ence than any of the top Tv networks (AbC, CbS, 
NbC, and Fox).12

Whatever its exact size, online video is beginning 
to have a significant effect on cable Tv providers, as 
Americans cut the cord on their cable service—or 
at least limit it. The number of Americans without 
cable service stood at about 15 million at the end of 
2014, about three million more than in 2012.13 many 
more are reducing their cable services, a process 
known as “shaving the cord.” About 46.2 percent 
of cable subscribers last year simply reduced cable 
costs by buying smaller bundles of channels.14

Television programming—the content seen by 
viewers as opposed to the distribution platform 
that delivers it—has also been changing. As late as 
the 1980s, broadcast stations were the source of 
80 percent of all programming viewed (albeit by 
then, most broadcast signals were already deliv-
ered via cable rather than by antennas). by 2012, 
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only 30 percent of viewed programming was from 
broadcast stations.15 Thus, while broadcast pro-
gramming remains an important source of content, 
it does not dominate the market as it once did. In 
many cases, online video providers have produced 
their own programming (such as Netflix’s House 
of Cards). Nevertheless, broadcast content is still 
much in demand. The acquisition of rights from the 
broadcast networks, for instance, is a major part of 
Apple’s plan for its new oTT service.

Regulation Everywhere?
In the wake of this explosion of new choices for 

consumers, federal regulations premised on the old 
oligopolistic Tv marketplace have become unneces-
sary. And the FCC has rolled back some of these rules. 
It has, for instance, pared back “program access” 
mandates that required cable networks that also 
owned programming to make it available to competi-
tors,16 ruling that cable systems are subject to “effec-
tive competition” (limiting the ability of local govern-
ments to regulate cable rates),17 and proposing the 
repeal of broadcast non-duplication rules.18

Yet, the FCC is poised to move in the opposite 
direction when it comes to Internet Tv. Specifical-
ly, in a notice adopted last December, the FCC pro-
posed reclassifying certain Internet television pro-
viders as mvPDs. Such a step presents a danger to 
these still-nascent services: The term “multichan-
nel video programming distributor” stems from the 
Cable Act of 1992, which defines mvPDs as:

[A] person such as, but not limited to, a cable 
operator, a multichannel multipoint distribution 
service, a direct broadcast satellite service, or a 

television receive-only satellite program distrib-
utor, who makes available for purchase, by sub-
scribers or customers, multiple channels of video 
programming.19

At the time the Cable Act was written, this term 
described a limited range of firms, basically includ-
ing cable Tv providers, the then-nascent satellite 
services and so-called wireless cable services. The 
FCC now proposes to expand the mvPD definition 
to include oTT video providers, which offer sched-
uled programming on discrete channels of content.

Designation as a mvPD triggers a number of 
regulatory burdens for providers. Among these are 
mandatory closed-captioning, restrictions on the 
loudness of commercials, FCC equal-employment 
obligations, and requirements that set-top boxes be 
available for sale at retail stores rather than being 
provided by cable companies. Perhaps most impor-
tant, however, mvPD status subjects providers to 
the FCC’s system of “retransmission consent” in 
order to acquire broadcast programming.

The FCC described this proposed change as a 
simple “update” of its rules. The expanded defini-
tion, FCC chairman Tom Wheeler explained in a 
separate statement, is technology-neutral. “video is 
no longer tied to a certain transmission technology, 
so our interpretation of mvPD should not be tied to 
transmission technologies.”20

Chairman Wheeler believes that this shift is 
needed in order to assist linear oTTs, some of which 
have had difficulty acquiring the programming nec-
essary to succeed in the marketplace. According to 
Wheeler, “efforts by new entrants to develop new 
video services have faltered because they could not 

15. Federal Communications Commission, Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming: 
Fourteenth Report, July 20, 2012, footnote 705.

16. Federal Communications Commission, “Report and Order: Revision of the Commission’s Program Access Rules,” 
https://apps.fcc.gov/edocs_public/attachmatch/FCC-12-123A1.pdf (accessed November 2, 2015).

17. Federal Communications Commission, “Report and Order: Amendment to the Commission’s Rules Concerning Effective Competition,”  
MD Docket 15-53, June 2, 2015, https://apps.fcc.gov/edocs_public/attachmatch/FCC-15-62A1.pdf (accessed October 28, 2015).
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network), when such action violates a private contract. John Eggerton, “FCC Order Would Ax Syndex, Network Non-Duplication Rules,” 
Broadcasting and Cable, August 12, 2015, http://www.broadcastingcable.com/news/washington/fcc-order-would-ax-syndex-network-non-
duplication-rules/143320 (accessed October 28, 2015).

19. 47 U.S. Code §522 (13).

20. Statement of Chairman Tom Wheeler, “Notice of Proposed Rulemaking: In the Matter of Promoting Innovation and Competition in the 
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get access to programming content that was owned 
by cable networks or broadcasters.”21

 In fact, the FCC was initially spurred to look at the 
mvPD definition by a 2012 complaint against Discov-
ery Communications by Sky Angel, an oTT provider 
that had been denied access to Discovery’s chan-
nels.22 Sky Angel asked the FCC to order Discovery to 
provide programming under the mandatory program 
access rules then in place. The FCC did not grant the 
request, and in 2013 Sky Angel terminated its service.

but despite the failure of some individual com-
petitors, competition in Tv service—both among 
oTTs as well as between them and more traditional 
forms of transmission—is robust. While individual 
failures do occur, as they do in any healthy market, 
choices for consumers are still growing, with new 
services being launched frequently. This market 
does not need the FCC’s help. moreover, given the 
regulatory burdens that accompany mvPD status, 
even some linear oTTs have reservations about the 
FCC’s new definition. For instance, YipTv, a primar-
ily Spanish-language online video service launched 
this past may, told the FCC that “classification as an 
mvPD will bring substantial costs that may limit its 
ability to obtain new programming— thus reducing 
the programming choices available to consumers.”23 
YipTv is especially concerned about the cost of man-
dated closed-captioning, a step that it says would be 
cost-prohibitive.

The Retransmission Consent Mess
 other online Tv providers, such as Filmon, 

argue that the burden of additional regulation would 
be offset by oTTs gaining greater access to content, 
primarily from broadcasters. The key to providing 
such greater access, according to supporters of the 

expanded definition, is putting online video provid-
ers under the “retransmission consent” regime for 
broadcast-programming rights. These rules require 
mvPDs to acquire the consent of individual broad-
casters before they can retransmit the signals of 
broadcast stations on their system.

While negotiations over such consent are large-
ly the result of voluntary negotiations between the 
parties, the FCC requires each side to negotiate in 

“good faith.” This good faith requirement has been a 
lever allowing the FCC to become involved in squab-
bles between mvPDs and broadcasters over retrans-
mission consent.

In recent years, these squabbles have been more 
frequent and more acrimonious. broadcasters, under 
increasing economic pressure, have demanded higher 
prices for the granting of their consent. And, because 
of objections to rising fees received by broadcasters for 
their consent24 and the threat of programming black-
outs where negotiations fail, the FCC has been tak-
ing a more interventionist role in the process, often 
pressuring broadcasters to temper their demands. 
This intervention will likely only increase under a 
rule change proposed in September by the FCC that 
would expand “good faith” obligations.25 Under this 
FCC-supervised negotiation process, oTTs would be 
able to claim more of the broadcasters’ programming.

There is a better way to provide compensation for 
programming rights: copyright laws. Under estab-
lished intellectual property laws, the owners of 
programing rights can license use of their content, 
under a system adjudicated by courts, not a regula-
tory agency subject to political pressure.26

The problem is that—for traditional mvPDs—the 
copyright laws have been effectively nullified by a 
statutory compulsory license, which mandates that 

21. Ibid.

22. Mari Silbey, “Sky Angel Has FCC Questioning Definition of an MVPD,” FierceCable, April 2, 2012, 
http://www.fiercecable.com/story/sky-angel-has-fcc-questioning-definition-mvpd/2012-04-02 (accessed October 28, 2015).

23. Monica S. Desai, “Notice of Ex Part – MB Docket No. 14-261 YipTV,” Squire Patton Boggs, August 10, 2015, 
http://apps.fcc.gov/ecfs/document/view?id=60001121281 (accessed October 28, 2015).

24. While fees have risen, they are still largely at, or below, rates charged by cable program providers for similar content. See James L. Gattuso, 
“Adjusting the Picture: Television Regulation for the 21st Century,” Heritage Foundation Backgrounder No. 2741, November 6, 2012,  
http://www.heritage.org/research/reports/2012/11/adjusting-the-picture-television-regulation-for-the-21st-century.

25. Daniel Frankel, “FCC Votes to Review Definition of Good-Faith Broadcast Retransmission Negotiations,” FierceCable, September 3, 2015, 
http://www.fiercecable.com/story/fcc-votes-review-definition-good-faith-broadcast-retransmission-negotiation/2015-09-03 
(accessed October 28, 2015).

26. A return to copyright was proposed in the last Congress in the Next Generation Television Act sponsored by then-Senator Jim DeMint (R–SC), 
now Heritage Foundation president, and Representative Steve Scalise (R–LA). See Gattuso, “Adjusting the Picture.”
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broadcasters grant program rights to cable and sat-
ellite Tv providers at nominal rates. but no such 
compulsory license currently applies to online Tv 
providers, meaning that the copyright laws are in 
full force for oTTs. rather than abandon copyright 
law for Internet Tv, policymakers should be moving 
in the opposite direction—that is, applying copyright 
law to traditional mvPDs in lieu of the FCC retrans-
mission consent system.

There is one last twist on this already byzantine 
issue. even if the FCC did impose retransmission 
consent rules on oTTs, it is not clear what would 
happen to the existing copyrights. Without further 
changes, some of which would require Congress to 
act, the two regulatory systems would be in conflict. 
This mess is avoidable: rather than impose the out-
dated retransmission-consent rules on the online 
world, regulators should simply allow the copyright 
system to work for all.

Conclusion
The “vast wasteland” of the 1960s is gone for-

ever—replaced by a world of choice, competition, 
and constant innovation—providing viewers with 
options never dreamed of by previous generations. 
over-the-top video promises even more benefits in 
the near future. but these benefits would be under-
mined by the imposition of rules written for a dif-
ferent time and a different television world. Instead 
of expanding old rules to cover these new ser-
vices, the FCC (and Congress) should ensure that 
outdated rules are not imposed anywhere in this 
new marketplace.
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