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 n The need for reform of environ-
mental regulation has never been 
greater. The nation’s primary 
environmental statutes are woe-
fully outdated, and do not reflect 
current conditions.

 n The White House, Congress, and 
federal agencies routinely ignore 
regulatory costs, exaggerate ben-
efits, and breach legislative and 
constitutional boundaries. They 
also increasingly dictate lifestyle 
choices instead of focusing on 
public health and safety.

 n Market incentives are more effec-
tive than government diktats; 
sound science fosters sound 
policy; and, most important, 
citizens are far better stewards of 
the environment than the govern-
ment can ever be.

 n Federal agencies are unable to 
adequately manage the ever-
growing inventory of public lands 
and the natural resources therein. 
These land holdings comprise 
about one-third of the U.S. land 
mass—including Alaska and 
Hawaii—and cover more than the 
combined area of France, Spain, 
Germany, Poland, Italy, the United 
Kingdom, Austria, Switzerland, 
the Netherlands, and Belgium.

Abstract
America’s environment has dramatically improved in the four decades 
since adoption of the nation’s foundational environmental statutes. It 
is also true that there could have been even greater improvement at far 
less cost—economic and social—had lawmakers forgone centralized 
government control in favor of the transformative powers of market 
incentives and private property rights. But it is not too late for change. 
This Heritage Foundation primer presents principles of responsible 
stewardship that would enhance the environment and economic 
growth, and preserve Americans’ freedoms.

The nation’s environment has dramatically improved in the four 
decades since adoption of America’s foundational environmen-

tal statutes.1 It is also true that there could have been even greater 
improvement at far less cost—economic and social—had lawmakers 
forgone centralized government control in favor of the transforma-
tive powers of market incentives and private property rights.2 but it 
is not too late for change. This primer presents alternatives to the 
regulatory status quo that would enhance the environment and eco-
nomic growth, and preserve Americans’ freedoms.

conventional wisdom has long held that government controls of 
industry are the best and only way to protect flora and fauna. We now 
know better. Forty years of command-and-control regimes have led 
to massive, ineffective, and unaccountable bureaucracies. And the 
bigger the federal government has grown, the more essential politi-
cal influence has become, leading to corruption in the regulatory 
realm. All of this has weakened property rights, inhibited innova-
tion, and increased the prices of food, fuel, fiber, and minerals.3
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In many respects, the need for reform of envi-
ronmental regulation has never been greater. The 
nation’s primary environmental statutes are woe-
fully outdated, and do not reflect current conditions. 
The White House, congress, and federal agencies 
routinely ignore regulatory costs, exaggerate bene-
fits, and breach legislative and constitutional bound-
aries. They also increasingly dictate lifestyle choices 
instead of focusing on public health and safety.

conservatives rarely shape the debate on environ-
mental policy. Too often they focus solely on regula-
tory costs rather than on an alternative agenda. but 
green eyeshades simply cannot compete for public 
support against the seemingly selfless agenda of green 
activists. Americans care deeply about the environ-
ment and expect public officials to act. Therefore, 
conservatives must put forth their own platform for 
responsible stewardship and not merely oppose the 
green lobby’s agenda. As noted in an earlier Heritage 
study, “While the conservative critique is well known, 
the conservative agenda is not.”4

To that end, this primer recommends reforms 
based on conservative principles and fundamen-
tals of good governance: market incentives are more 
effective than government diktats; sound science 
fosters sound policy; and, most important, citizens 
are far better stewards of the environment than the 
government will ever be.

State of the Environment
Americans are living longer than at any time in 

history—81.2 years for women and 76.4 for men.5 
centenarians, in fact, are now one of, if not the, fast-
est-growing segment of the population.6 No period 
in history has experienced such a dramatic increase 
in life expectancy. Advances in medical care and 
abundant and affordable nutrition are major factors, 
of course, and a cleaner environment also plays a sig-
nificant part.7

Yet the public perception persists that mankind’s 
collective nest remains dangerously fouled. And no 
wonder. Almost daily, Americans are fed outright 
falsehoods on the state of the environment by those 
who profit economically and politically from ped-
dling doom and gloom.

In reality, America’s environment today is 
remarkably cleaner than in the 1970s, when pollu-
tion abatement came to the forefront of public pol-
icy. billions of dollars’ worth of new technologies 
have dramatically reduced industrial emissions and 
discharges. From 1970 to 2012, for example, aggre-
gate national emissions of six common pollutants 
dropped an average of 72 percent, while gross domes-
tic product grew by 219 percent.8 The national aver-
age concentration of carbon monoxide in the air fell 
by 85 percent between 1980 and 2014; sulfur dioxide 
by 80 percent; nitrogen dioxide by 60 percent; and 

1. National Environmental Policy Act, 1969; Clean Air Act, 1970; Clean Water Act, 1972; Endangered Species Act, 1973; Resource Conservation 
and Recovery Act, 1976; and Toxic Substances Control Act, 1976.

2. For discussion on the efficacy of market-based reforms, see Terry L. Anderson and Donald R. Leal, Free Market Environmentalism, rev. ed.  
(New York: Palgrave, 1991), http://www.perc.org/articles/free-market-environmentalism-revised-edition (accessed October 30, 2015);  
Bruce A. Ackerman and Richard B. Stewart, “Reforming Environmental Law,” Stanford Law Review, Vol. 37, No. 5 (May 1985),  
http://www.jstor.org/stable/1228633?seq=1#page_scan_tab_contents (accessed October 20, 2015); and Robert N. Stavins, “Market-Based 
Environmental Policies: What Can We Learn from U.S. Experience and Related Research?” John F. Kennedy School of Government, Harvard 
University, Faculty Research Working Papers Series, July 2003.

3. Discussion of effects can be found in Thomas W. Hazlett, “Looking for Results: An Interview with Ronald Coase,” Reason.com, January 1997, 
http://reason.com/archives/1997/01/01/looking-for-results (accessed October 30, 2015); Michael Greenstone, John A. List, and Chad Syverson, 

“The Effects of Environmental Regulation on the Competitiveness of U.S. Manufacturing,” National Bureau of Economic Research Working 
Paper No. 18392, September 2012, http://www.nber.org/papers/w18392 (accessed October 30, 2015); and Nancie G. Marzulla and Roger J. 
Marzulla, Property Rights: Understanding Government Takings and Environmental Regulation (Lanham, MD: Government Institutes, 1997),  
http://www.amazon.com/Property-Rights-Understanding-Government-Environmental/dp/0865875545 (accessed October 30, 2015).

4. Doug Bandow, ed., Protecting the Environment: A Free Market Strategy (Washington, DC: The Heritage Foundation, 1986).

5. Centers for Disease Control and Prevention, “Health, United States, 2014,” “Table 16: Life expectancy at birth, at age 65, and at age 75, by sex, race, 
and Hispanic origin: United States, selected years 1900–2013,” http://www.cdc.gov/nchs/hus/contents2014.htm (accessed October 30, 2015).

6. In the U.S., centenarians now occur at a prevalence rate of about 1 per 6,000 compared to 1 per 10,000 in 1994. See “New England 
Centenarian Study,” Boston University School of Medicine, http://www.bumc.bu.edu/centenarian/ (accessed October 30, 2015).

7. A. W. Correia et al., “Effect of Air Pollution Control on Life Expectancy in the United States: An Analysis of 545 U.S. Counties for the Period 
from 2000 to 2007,” Epidemiology (2013).

8. Environmental Protection Agency, “Overview of the Clean Air Act and Air Pollution: Progress Cleaning the Air,”  
http://www.epa.gov/air/caa/progress.html (accessed October 30, 2015).

http://www.cdc.gov/nchs/hus/contents2014.htm
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ozone by 33 percent. concentrations of particulate 
matter measuring from 2.5 micrometers (Pm2.5) to 
Pm10 decreased by 35 percent since 2000, and by 35 
percent for particulate matter smaller than Pm2.5.9 
The presence of lead in the air has declined by a 
remarkable 98 percent since 1980.

Forestland, too, is very stable, covering a vast 766 
million acres across the nation’s land mass—as it has 
for the past 100 years.10 The rate of wetland loss is in 
decline.11

Natural resources are more abundant and afford-
able today than ever before.12 Aside from customary 
short-term volatility, the price of almost all natural 
resources—from cocoa to cotton to coal—is cheaper 
today in real terms than 50, 100, or 500 years ago. 
This resource abundance exists despite increasing 
demand from the growth of global population. That 
is to say, human ingenuity has made the world far 
more efficient.

Dramatic improvements in energy efficiency 
have also occurred. From 1950 to 2011, for example, 
U.S. energy intensity13 decreased by 58 percent (per 
real dollar of gross domestic product).14 The effi-
ciency trend predates the imposition of government 
energy conservation standards; it is instead rooted in 
consumer preference for lower energy costs, which 
drives innovation.

energy resources are also abundant. Doomsay-
ers insist that America is running out of conven-
tional fuels, such as oil. but thanks to technological 
advances in resource extraction, the United States 
now has hundreds of years’ worth of petroleum, nat-
ural gas, and coal.15

As for global warming—the current source of 
greens’ apocalyptic threats—reality has simply not 
cooperated with the fearmongers. The extent to 
which so-called greenhouse gases affect climate 
remains undetermined, and predictions of accel-
erating warming and more frequent, more intense 
natural disasters are unsupported by the climate 
record. As even the U.N.’s Intergovernmental Panel 
on climate change conceded: “No robust trends in 
annual numbers of tropical storms, hurricanes and 
major hurricanes counts have been identified over 
the past 100 years in the North Atlantic basin.”16

beyond the rhetoric by which the environmental 
lobby generates money and power, the environment 
shows vast improvement by nearly every objective 
measure.17 consequently, the environmental stat-
utes crafted 40 years ago are largely irrelevant and 
obsolete. The major pollution sources of the 1970s 
are controlled, and the regulatory approach of that 
era is unsuitable for achieving marginal improve-
ments. reforms are needed that reflect today’s 
cleaner conditions and technological innovations, 
and which account for the regulatory experience of 
the past four decades.

State of Regulation
Despite the dramatic gains in environmental 

quality, both the number and cost of federal regu-
lations have been increasing for decades, and espe-
cially so under the Obama Administration. between 
January 2009 and August 2015, the environmental 
Protection Agency (ePA) issued 30 major18 regula-
tions, which the government estimates will increase 

9. U.S. Environmental Protection Agency, “Air Quality Trends,” http://www3.epa.gov/airtrends/aqtrends.html (accessed October 30, 2015).

10. Sonja N. Oswalt et al., “Forest Resources of the United States, 2012: A Technical Document Supporting the Forest Service Update of the 2010 
RPA Assessment,” U.S. Department of Agriculture, October 2014,  
http://www.fs.fed.us/sites/default/files/media/types/publication/field_pdf/GTR-WO-91.pdf (accessed October 30, 2015).

11. U.S. Fish and Wildlife Service, “Status and Trends of Wetlands in the Conterminous United States 2004 to 2009,” October 6, 2011,  
http://www.fws.gov/wetlands/Status-And-Trends-2009/index.html (accessed October 30, 2015).

12. Stephen Moore, “State of the Planet: Better Than Ever,” Heritage Foundation Commentary, May 7, 2015,  
http://www.heritage.org/research/commentary/2015/5/state-of-the-planet-better-than-ever.

13. Defined as energy consumption per unit of gross domestic product.

14. U.S. Energy Information Administration, “U.S. Energy Intensity Projected to Continue its Steady Decline Through 2040,” March 1, 2013,  
http://www.eia.gov/todayinenergy/detail.cfm?id=10191# (accessed October 30, 2015).

15. Moore, “State of the Planet: Better Than Ever.”

16. David Kreutzer, “Five Myths About Extreme Weather and Global Warming,” The Daily Signal, March 31, 2014,  
http://dailysignal.com/2014/03/31/five-myths-extreme-weather-global-warming/.

17. Moore, “State of the Planet: Better Than Ever.”

18. A major regulation is defined as a rule that is anticipated to cost the economy at least $100 million per year.
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regulatory costs by more than $57 billion annually 
(in addition to one-time implementation costs of 
more than $7 billion).19

At least eight other proposed and final major 
regulations are in the pipeline for the coming year. 
On October 1, the ePA issued a stricter standard 
for emissions of ozone—although the existing 2008 
standard has not been fully implemented. The new 
standard lowers the allowable level of ozone from 
75 parts per billion (ppb) to 70 ppb. The cost of com-
pliance, according to the ePA, will reach $1.4 billion 
annually.20 In the past, however, the agency’s regula-
tory impact analyses have underestimated costs and 
exaggerated benefits.

The Administration’s new clean Power Plan rule, 
issued on August 3, exemplifies some of the most 
problematic elements of the agency’s rulemaking 
process.21 The regulation is the first direct regula-
tion of carbon dioxide emissions from power plants, 
and it effectively bans construction of coal-fired 
electricity-generating units. The agency estimates 
that compliance costs will be $9 billion annually—a 
figure widely contested as low by industry. but the 
benefits calculation used to justify the rule is even 
more dubious than the cost calculation.

Simply put, the only way the ePA could show 
that the benefits of the power plan rule exceed the 
costs was to (1) count presumed benefits worldwide 
rather than just in the United States, and (2) ascribe 
the majority of benefits to health impacts associ-
ated with the reduction of ancillary air pollutants 
that are already controlled under other regulations. 
This regulatory sleight of hand is all too common for 
regulations that otherwise would cost far more than 
they return in benefits.

The Department of energy (DOe), too, has 
imposed a dizzying array of regulations—including 
energy efficiency standards for some 50 appliances 

and equipment—based on the very broad authority 
granted to it by congress under the energy Policy 
and conservation Act of 1975. This statute requires 
any new energy standards to be “technologically 
feasible” and “economically justified”—standards 
that the DOe often ignores.

The government is a very poor arbiter of techno-
logical feasibility and economic justification. In fact, 
technology standards set by government are more 
likely to inhibit innovation than promote it. As for 
Washington’s economic acuity, one need only note 
the growth in government borrowing and spending. 
What government does do is to substitute political 
considerations for market incentives in the energy 
sector. And, in doing so, it masks the signals that 
would otherwise guide investment and innovation 
most efficiently.

The regulatory benefits cited by the DOe must 
rely on global benefits to justify the costs. As reported 
by Sofie miller of the George Washington University 
regulatory Studies center, the DOe attributed some 
97 percent of the regulatory benefits from stricter 
standards for commercial refrigeration equipment (a 
revision of 2009 standards) to the reduction of car-
bon emissions and consumers’ energy savings from 
more efficient equipment.22 but only 7 percent to 23 
percent of the purported benefits from reduced car-
bon emissions would affect the United States. None-
theless, the DOe scored the entire global reduction 
as a benefit.

For each of these rules, the DOe also counted as a 
benefit the energy savings to owners from more effi-
cient equipment and appliances. but such “private 
benefits” constitute a substitution of the regulator’s 
preference for that of American families and entre-
preneurs. Whether energy savings are worth the 
higher cost of a more efficient item is a decision that 
American families and business owners can and 

19. The actual total cost of these regulations is obscured by the rules for which costs have not been fully quantified. See James L. Gattuso and 
Diane Katz, “Red Tape Rising: Six Years of Escalating Regulation Under Obama,” Heritage Foundation Backgrounder No. 3015, May 11, 2015, 
http://thf_media.s3.amazonaws.com/2015/pdf/BG3015.pdf.

20. News release, “EPA Strengthens Ozone Standards to Protect Public Health,” Environmental Protection Agency, October 1, 2015,  
http://yosemite.epa.gov/opa/admpress.nsf/bd4379a92ceceeac8525735900400c27/ffe8a2d2a59797b385257ed000724bf0!OpenDocument 
(accessed October 30, 2015).

21. Nicolas D. Loris, “The Many Problems of the EPA’s Clean Power Plan and Climate Regulations: A Primer,” Heritage Foundation Backgrounder 
No. 3025, July 7, 2015, http://thf_media.s3.amazonaws.com/2015/pdf/BG3025.pdf.

22. Sofie E. Miller, “Energy Conservation Program: Energy Conservation Standards for Commercial Refrigeration Equipment,”  
Public Interest Comment on The Department of Energy’s Proposed Rule, November 12, 2013,  
http://regulatorystudies.columbian.gwu.edu/files/downloads/DOE_EERE-2010-BT-STD-0003.pdf (accessed November 5, 2015).

http://regulatorystudies.columbian.gwu.edu/files/downloads/DOE_EERE-2010-BT-STD-0003.pdf
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should make for themselves. Taking away their abil-
ity to make that choice is not a benefit; it is, in fact, a 
steep cost to liberty.

regulations that rely on “private benefits” as jus-
tification have increased at the same time that most 
major sources of pollution have been controlled—
thus leaving regulatory agencies with fewer regula-
tory targets related to health and safety. rather than 
downsize the bureaucracy, regulators have shifted 
attention from controlling smokestacks to control-
ling individuals’ behavior.23

Principles of Environmental Policy
Americans want a clean, healthy, and safe envi-

ronment. The question is which policies will realize 
these goals most effectively. It is not enough only to 
consider how to reform federal regulation. A more 
substantive debate must address the extent to which 
it is even appropriate for the federal government 
to intervene.

Since the 1970s, the number and cost of environ-
mental regulations have exploded. Virtually all are 
based on statutes crafted decades ago, when envi-
ronmental conditions were dramatically different 
and little was known about the consequences of 
command-and-control regimes. As a result, most 
environmental regulation empowers and enlarges 
bureaucracies, hobbles free enterprise, and sacrifices 
environmental quality to environmental politics.

Despite Washington’s infatuation with heavy-
handedness, history has shown that command-and-
control regulation is inherently inefficient and often 
counterproductive. A classic example is the endan-
gered Species Act, which has prompted property 
owners to “shoot, shovel and shut-up”24 with respect 

to targeted species on their property lest they come 
under the Fed’s thumb. by its very nature, the act is 
adversarial; individuals are forced to bear the costs 
of benefits enjoyed by the majority. Or consider gov-
ernment-subsidized wind farms: Their assumed 
superiority over carbon-based fuels ignores the 
mangling of millions of birds and bats caused by 
these cuisinarts of the air.

In contrast, the well-being of societies and indi-
viduals has long been enhanced by individual free-
dom, free markets, property rights, and limited gov-
ernment.25 The annual Index of Economic Freedom, 
for example, documents that the intensity of pov-
erty in countries whose economies are considered 

“mostly free” or “moderately free” is only about one-
fourth the level of that found in countries that are 
rated less free.26 moreover, per capita incomes are 
much higher in countries that are economically free.

The same goes for the environment: Free minds 
and free markets improve environmental quality far 
more than federal regulation. This obvious reality is 
fiercely resisted by those who benefit from the status 
quo—politicians, bureaucrats, and many incumbent 
businesses.27 consequently, environmental policies 
often violate fundamental American values.

conservatives have generally failed to articulate 
the policies that would better protect the environ-
ment and preserve individual rights. but such poli-
cies are easily derived from core conservative values.

Just such a set of policy principles has been enunci-
ated as the American conservation ethic.28 This ethic 
holds that Americans must be good stewards of the 
environment for the well-being of the current genera-
tion as well as that of future generations. The follow-
ing are the eight principles that comprise this ethic:

23. For a broader discussion of this shift, see Riccardo Rebonato, Taking Liberties: A Critical Examination of Libertarian Paternalism (New York: Palgrave, 
2012), http://www.palgrave.com/page/detail/taking-liberties-riccardo-rebonato/?K=9780230391550 (accessed October 30, 2015).

24. This phrase refers to the incentive of land owners to eradicate from their land any of the species that might fall under federal control—and 
thus limit their use of the property.

25. For a discussion of how freer markets drive energy efficiency, see Nicolas D. Loris, “Economic Freedom, Energy, and Development,” in Terry 
Miller and Anthony B. Kim, eds., 2015 Index of Economic Freedom (Washington, DC: The Heritage Foundation and the Dow Jones & Company, 
Inc., 2015), http://www.heritage.org/index/.

26. Miller and Kim, 2015 Index of Economic Freedom.

27. For a discussion of special interests in environmental regulation, see Todd J. Zywicki, “Environmental Externalities and Political Externalities: 
The Political Economy of Environmental Regulation and Reform,” Tulane Law Review, Vol. 73 (1999), p. 845.

28. The Heritage Foundation, Environmental Conservation: Eight Principles of the American Conservation Ethic, 2012,  
http://thf_media.s3.amazonaws.com/2012/EnvironmentalConservation/Environmental-Conservation-Full-Book.pdf. The first version of 
the American Conservation Ethic was crafted under the auspices of a conservative, free-market conservation group, NWI, by Robert Gordon 
(then the organization’s executive director), The Hon. Becky Norton Dunlop, The Hon. George S. Dunlop, James R. Streeter, The Hon. Kathleen 
Hartnett White, Alan A. Moghissi, PhD, and Lisa M. Jaeger, Esq.
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1. People are the most important, unique, and pre-
cious natural resource.

2. renewable natural resources, such as air, water, 
and soil, are not fragile and static but resil-
ient and dynamic, and respond positively to 
wise management.

3. Private property protections and free markets 
provide the most promising opportunities for 
environmental improvements.

4. efforts to reduce, control, and remediate pollu-
tion should achieve real environmental benefits.

5. As we accumulate scientific, technological, and 
artistic knowledge, we learn how to get more 
from less.

6. management of natural resources should be con-
ducted on a site- and situation-specific basis.

7. Science should be employed as one tool to guide 
public policy.

8. The most successful environmental policies ema-
nate from liberty. 

America has unsurpassed natural beauty and 
natural resource wealth, and Americans aspire to 
wisely use and conserve these resources for genera-
tions to come. Policies built upon the American con-
servation ethic can fulfill these aspirations.

Why America Needs Fundamental 
Reform of Environmental Policy

environmental policy has long been based on 
the notion that only the federal government can 
adequately protect natural resources against the 
destructive self-interests of humans (as producers 
and consumers). The result is a vast command-and-
control regulatory regime that is not only ineffective, 
but also destructive to a free and vibrant society.

A major part of the problem is the centralization 
of regulatory power in Washington. Federal agencies 
set regulatory standards for a multitude of pollutants 

across numerous industrial sectors. but Washington 
bureaucrats hardly possess sufficient information 
and expertise to impose controls on hundreds, if not 
thousands, of dissimilar locations across the 50 states.

Science can offer reliable—but not definitive—
guidance for such tasks, but regulatory goals are 
often based on politics, not empiricism. Too often, 
agencies fail to properly perform scientific analyses 
before imposing rules, and many of the analyses that 
are conducted are biased toward regulation. regula-
tors selectively pick findings from the academic lit-
erature to justify their actions and ignore evidence 
that contradicts their agenda.

meanwhile, the supposed science underlying 
regulations is often hidden from the public and 
unavailable for vetting by experts—which is oth-
erwise the very essence of scientific inquiry. Stat-
utes intended to discipline regulators, such as the 
Information Quality Act, are often ignored for lack 
of accountability.29

Also problematic is the federal government’s 
emphasis on “inputs” rather than results. That is to 
say, many regulations focus on requiring stationary 
and mobile sources of pollution to install specific 
control technologies designed to limit emissions 
and discharges. Actual monitoring and enforcement 
are secondary. Such a system rewards compliance 
rather than innovation, and offers no incentive to 
the private sector to devise more efficient methods 
of pollution control.

Decades of experience and research have doc-
umented numerous problems with this complex, 
time-consuming, and litigious approach. As Yale 
scholar bruce Ackerman notes, “The present reg-
ulatory system wastes tens of billions of dollars 
every year, misdirects resources, stifles innovation, 
and spawns massive and often counterproductive 
litigation.”30

regulators are not immune to political or ideologi-
cal biases that subvert the intent of congress—if that 
intent is even discernable. Lawmakers often enact 
vaguely worded statutes that effectively delegate their 
policymaking powers to regulatory agencies. A prime 
example of this vast expansion of regulatory author-
ity is the Waters of the United States rule proposed by 
the Army corps of engineers and the ePA.

29. Ackerman and Stewart, “Reforming Environmental Law.”

30. Ibid., p. 1333
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As currently written, the clean Water Act applies 
to “navigable waters,” defined in the statute as “the 
waters of the United States, including the territorial 
seas.” This notoriously vague definition has invited 
the corps and the ePA to stretch their authority 
well beyond their constitutional limits.31 In their 
most recent action, the agencies proposed a rein-
terpretation of the act that would cover virtually all 
waters in the nation and, by extension, much of the 
land.32

In delegating its legislative authority to bureau-
crats, congress prevents constituents from holding 
their elected representatives accountable. When 
agencies control rulemaking, lawmakers evade 
responsibility for regulations—even when their del-
egation of authority and oversight failure is actually 
at fault.

Federal agencies are also unable to adequately 
manage the ever-growing inventory of public lands 
and the natural resources therein. These land hold-
ings comprise about one-third of the U.S. land mass—
including Alaska and Hawaii—and cover more than 
the combined area of France, Spain, Germany, Poland, 
Italy, the United Kingdom, Austria, Switzerland, the 
Netherlands, and belgium.33 Nevertheless, the federal 
government continues to expand its holdings and to 
increasingly restrict public access to them.

Land management agencies34 spend billions of 
taxpayer dollars each year on programs to improve 
the condition of federal lands. but mismanagement 
abounds. many of these dollars never deliver tangi-
ble benefits, as they are consumed by environmen-
tal studies, compliance with handbooks, regulations 
and guidance, and lawsuits.

The U.S. Fish and Wildlife Service routinely 
designates vast acreages of private land as “criti-
cal habitat” for species listed under the endan-
gered Species Act. Private property owners have 

very little recourse when faced with such regulatory 
“takings.”35

The Elements of Sound Environmental 
Policy Reform

America’s primary environmental goal should 
be a clean, healthy, and safe environment for cur-
rent and future generations, while protecting lib-
erty. Sound policy will enhance both the environ-
ment and the economy because both are inextricably 
entwined. There is no balancing test between the 
two. When environmental policy properly accounts 
for private property rights, economic incentives will 
drive stewardship.

major reforms are needed for virtually every envi-
ronmental statute. The following reforms would go 
a long way toward improving environmental policy. 
Policymakers should:

1. Shift responsibility for environmental regu-
lation from the federal government to the 
states and the private sector. States are bet-
ter equipped to customize policies for local con-
ditions, and land owners have greater incentives 
than the government to protect private prop-
erty. both groups can act regionally when there 
are cross-border components to environmental 
issues. A less centralized regime would also mean 
more direct accountability—taxpayers would have 
an easier time identifying the officials responsible 
for environmental policies, and the people mak-
ing those regulatory decisions would have to live 
with the consequences. Property owners would 
be held accountable through common law.

2. Find market alternatives to command-and-
control regulation, such as tradable permits 
for air emissions and water discharges.36 A 

31. The U.S. Supreme Court has twice invalidated federal regulations as overly broad.

32. Daren Bakst, “What You Need to Know About the EPA/Corps Water Rule: It’s a Power Grab and an Attack on Property Rights,” Heritage 
Foundation Backgrounder No. 3012, April 29, 2015, http://www.heritage.org/research/reports/2015/04/what-you-need-to-know-about-the-
epacorps-water-rule-its-a-power-grab-and-an-attack-on-property-rights.

33. Robert Gordon, “A Leviathan of Land: Perspective on the Size of the U.S. Gov’t in Pictures,” The Daily Signal, November 19, 2009,  
http://dailysignal.com/2009/11/19/a-leviathan-of-land-perspective-on-the-size-of-the-us-govt-in-pictures.

34. Bureau of Land Management, U.S. Forest Service, U.S. Fish and Wildlife Service, and the National Park Service.

35. Daren Bakst, “A Decade After Kelo: Time for Congress to Protect American Property Owners,” Heritage Foundation Backgrounder No. 3026, June 
22, 2015, http://www.heritage.org/research/reports/2015/06/a-decade-after-kelo-time-for-congress-to-protect-american-property-owners.

36. This recommendation does not apply to a cap-and-trade system for so-called greenhouse gases (GHGs). There is no credible basis for 
regulating carbon dioxide and other GHGs.
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permit “market” could create incentives for firms 
to implement the most effective means of pollu-
tion control at the lowest cost. Grounding envi-
ronmental policy in property rights would also 
increase accountability, according to economist 
bruce Yandle, by “provid[ing] a legal basis for tak-
ing action against those who generate pollution 
that degrades property values.”37

3. Limit congressional delegation of regula-
tory authority. congress routinely enacts vague 
environmental statutes, and leaves the regula-
tory details to unelected bureaucrats. This sys-
tem invites political manipulation and gross 
inefficiency because there is little accountability 
for incompetence or error. congress, not regula-
tors, should make the laws and be accountable to 
the American people for the results. Therefore, 
no major38 environmental regulation should be 
allowed to take effect until congress explicitly 
approves it.

4. Compensate citizens for regulatory “takings.” 
The benefits of environmental improvements are 
enjoyed by the public, but the regulatory costs 
are routinely imposed on individuals. This leaves 
regulatory agencies to act without any consider-
ation of the costs of regulation. Whenever the use 
of private property is prohibited, property owners 
should be compensated for the lost value. In the 
event that compensatory funding is exhausted, 
further regulatory takings should be prohibited. 
This would encourage agencies to prioritize vari-
ous conservation efforts.

5. Codify stricter information quality stan-
dards for rulemaking, including limits on 
agency use of co-benefits to justify regulation. 
Federal agencies too often mask politically driven 
regulations as scientifically based imperatives. In 
such cases, agencies fail to properly perform sci-
entific and economic analyses or selectively pick 
findings from the academic literature to justify 
their actions and ignore evidence that contradicts 
their agenda. Strict information quality stan-

dards for rulemaking should be imposed, along 
with oversight to ensure that the standards are 
met. compliance with such standards ought to 
be subject to judicial review, and noncompliance 
ought to be deemed “arbitrary and capricious.”

6. Establish a sunset date for environmen-
tal regulations. To help ensure that obsolete and 
ineffective rules are taken off the books, sunset 
dates should be set for all major environmental 
regulations. After this sunset date, rules should 
expire automatically if not explicitly reaffirmed 
by the relevant agency through the formal rule-
making process. As with any such regulatory deci-
sion, this reaffirmation would be subject to review 
by the courts. Such sunset clauses already exist 
for some new regulations. They should be the rule, 
not the exception.

7. Restate and clarify in law that the Clean Air 
Act was never intended to regulate green-
house gases as air pollutants, and declare in 
statute that greenhouse gases are not pollutants 
subject to regulation under the act. After dramatic 
improvement in air quality and ever-stricter fed-
eral air-quality standards now approaching natu-
ral background levels (the levels at which covered 
pollutants occur naturally), the ePA recently 
concocted a method to create a vast reservoir of 
new health risks in order to justify more strin-
gent regulation.

8. Shift federal land holdings to states and the 
private sector. The federal government’s land 
holdings are greater than the areas of France, 
Spain, Germany, Poland, Italy, the United King-
dom, Austria, Switzerland, the Netherlands, and 
belgium combined, approaching a third of the U.S. 
land mass, including Alaska and Hawaii. Only a 
fraction of it is composed of National Parks. Fed-
eral agencies are unable to adequately manage 
these lands and the natural resources on them.

9. Remedy the “sue and settle” problem. envi-
ronmental groups routinely sue federal agencies 

37. Bruce Yandle, Maya Vijayaraghavan, and Madhusudan Bhattarai, “The Environmental Kuznets Curve: A Primer,” PERC Research Study, May 2002, 
http://www.macalester.edu/~wests/econ231/yandleetal.pdf (accessed October 30, 2015).

38. “Major” refers to regulations that are expected to impose at least $100 million in annual costs on the economy.
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to compel regulatory action. Agency officials are 
often complicit in these cases because settle-
ments have limited the public from participating 
in the rulemaking process—thereby allowing the 
agency to regulate as it prefers.39 Once a lawsuit 
is filed, the agency and the advocacy group typi-
cally settle behind closed doors.40 This deceit can 
be eliminated by requiring agencies to submit 
proposed settlements to a public notice and com-
ment process before any settlement has been filed 
with a court.41 making it easier for third parties to 
intervene in such cases would also go a long way 
toward ending this abuse of the judicial system. 
Further, settlements should not be allowed to dic-
tate substantive provisions of a rule.

Conclusion
For decades, green activists have claimed that 

a federal command-and-control regime is the best 
and only hope for environmental improvement. As 
one of Washington’s wealthiest and most powerful 
special interests, environmentalists want to pre-
serve the status quo. Although environmental qual-
ity has improved, command-and-control regulation 
is inherently inefficient and often counterproduc-
tive. So there is much to be gained by unleashing 

the power of market incentives and private property 
rights to improve stewardship of America’s remark-
able natural resources.

Virtually all of the nation’s foundational environ-
mental statutes date from the 1970s, when smoke-
stacks and tailpipes presented the most pressing 
problems. environmental conditions are dramati-
cally different today, in large part because of tech-
nological innovation. Four decades of regulatory 
experience has vastly increased knowledge of the 
shortcomings of the command-and-control model. 
It is unnecessary to sacrifice individual liberties for 
environmental progress.

As the Obama Administration—perhaps the most 
regulatory Administration in history—comes to a 
close, the outlook for meaningful reform is improv-
ing. The time is ripe for the conservative environ-
mental ethic to shape environmental policy for the 
21st century.

—Diane Katz is a Senior Research Fellow for 
Regulatory Policy in the Thomas A. Roe Institute for 
Economic Policy Studies, of the Institute for Economic 
Freedom and Opportunity, at The Heritage Foundation.

39. While the “sue and settle” tactic is not limited to environmental groups, the problem is especially prevalent in environmental regulation 
because many of the relevant statutes include provisions that make it easier for advocacy groups to sue the EPA.

40. For more information about “sue and settle,” see U.S. Chamber of Commerce, “Regulating Behind Closed Doors,”  
https://www.uschamber.com/regulating-behind-closed-doors (accessed November 3, 2015), and Andrew M. Grossman, “Regulation  
Through Sham Litigation: The Sue and Settle Phenomenon,” Heritage Foundation Legal Memorandum No. 110, February 25, 2014,  
http://www.heritage.org/research/reports/2014/02/regulation-through-sham-litigation-the-sue-and-settle-phenomenon.

41. Agencies should also be required to provide a notice to the public when informed of a pending lawsuit.


