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 n In Morissette v. United States, the 
Supreme Court of the United 
States reinvigorated the pre-
sumption of mens rea in the crimi-
nal law. Since then, the Court has 
often reaffirmed the importance 
of proving some mens rea ele-
ment for a criminal conviction, 
even when the statute at hand 
does not expressly have one.

 n The Court’s revitalized apprecia-
tion for the presumption of mens 
rea, its consistent reliance on 
statutory text, and its awareness 
of the problems of overcriminal-
ization suggest that it is commit-
ted to this position. The Court 
should continue to require, as a 
prerequisite of a criminal convic-
tion, that the government prove a 
guilty mental state proportional 
to the seriousness of the offense 
charged and the severity of the 
punishment risked.

 n In addition, Congress should 
enact default mens rea rules for 
all non-jurisdictional elements 
of criminal statutes and make its 
intent to create a strict liability 
crime explicit in the text of the 
statute.

Abstract
The Supreme Court has recently reinvigorated the importance of mens 
rea and has readopted the presumption in favor of construing criminal 
statutes to require proof of an evil state of mind even when a law is silent 
or ambiguous on that issue. Since then, it has defended the existence of a 
mens rea requirement as a rule of Anglo–American criminal law, often 
by clarifying the mental state requirement when a law has an ambigu-
ous element or none at all. The Court has not read every criminal statute 
to require proof of a scienter element ensuring that only morally blame-
worthy parties will be convicted, but its performance has generated op-
timism that it has renewed its interest in this subject. In fact, since the 
turn of the century, scholars have observed that “the Court has recently 
created not merely a presumption in favor of mens rea, but in favor of a 
‘heightened’ form of mens rea with regard to issues of both fact and law.”

Oliver Wendell Holmes, Jr., was on to something when he said 
that even a dog knows the difference between “being stumbled 

over and being kicked.”1 anglo–american criminal law traditionally 
has marked a person as a criminal only if he or she2 committed a mor-
ally blameworthy act, known as the actus reus, along with an “evil” 
frame of mind, known as mens rea or scienter.3 a mens rea require-
ment distinguished individuals who break the law only accidentally 
or inadvertently from ones who do so wantonly, with only the latter 
being held criminally responsible for their actions.4 requiring the 
government to prove that a defendant acted with criminal intent 
was a hallowed feature of anglo–american criminal law.5

Beginning in the mid-19th century, the state and federal gov-
ernments began to erode that protection by enacting laws that 
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weakened or eliminated any mens rea requirement 
for a new category of small-scale crimes known as 
“public welfare offenses.”6 Those laws sought to use 
the criminal law not to identify morally blamewor-
thy conduct or parties, but as a regulatory tool to pro-
tect the public against developing threats to social 
welfare in food, drugs, housing, and the like. Over 
time, however, public welfare offenses grew beyond 
their original design. For example, Congress elimi-
nated proof of wrongful intent or knowledge for cer-
tain offenses involving the interstate distribution of 
drugs, and the Supreme Court of the united States 
upheld that statute against a due process challenge 
in Dotterweich v. United States.7 Modern-day envi-
ronmental laws also do not uniformly require proof 
of an “evil meaning mind,” a problem aggravated by 
the use of regulations to fill out regulatory schemes.8

In Dotterweich and other cases, the Court aban-
doned the historical presumption that mens rea is 
required for a criminal conviction and interpreted 
criminal laws to dispense with such proof wher-
ever “the emphasis of the statute is evidently upon 
achievement of some social betterment rather than 
the punishment of the crimes.”9 That development 
struck a nerve with numerous scholars. recognizing 
that the Court would construe silence “as a direc-
tion to dispense with mens rea,”10 scholars blamed 
the judiciary’s “wooden interpretation of criminal 
statutes” for “the erosion of mens rea.”11 Convinced 
that subjecting defendants “entirely free from moral 
blameworthiness to the possibility of prison sen-
tences is revolting to the community sense of jus-
tice,” they predicted that “no law which violates this 
fundamental instinct can long endure.”12

regrettably, that prediction has not proved true. 
Legislatures have continued to enact criminal laws 
with a weak mens rea requirement or sometimes 
with none at all.13 Moreover, even if a statute does 
require proof of some mental state, it is often unclear 
exactly what the defendant must know or intend as 
to each element of the offense.14 In some instances, 
the problem is due to legislative silence,15 while in 
others, carelessness in drafting is responsible for 
any ambiguity.16 until recently, Congress has shown 
little interest in reforming deficient statutes that are 
already on the books or in preventing this problem 
from arising in the future.17

Fortunately, the Supreme Court has recently 
reinvigorated the importance of mens rea and has 
readopted the presumption in favor of construing 

criminal statutes to require proof of an evil state 
of mind even when a law is silent or ambiguous on 
that issue. Since then, it has defended the existence 
of a mens rea requirement as a rule of anglo–ameri-
can criminal law.18 The Court has often done so by 
clarifying the mental state requirement when a law 
has an ambiguous element or none at all.19 To be 
sure, the Court has not read every criminal statute 
to require proof of a scienter element ensuring that 
only morally blameworthy parties will be convicted. 
Nonetheless, the Court’s performance has generated 
optimism that it has renewed its interest in this sub-
ject. In fact, since the turn of the century, scholars 
have observed that “the Court has recently created 
not merely a presumption in favor of mens rea, but in 
favor of a ‘heightened’ form of mens rea with regard 
to issues of both fact and law.”20

The following sections will summarize that trend 
and discuss its importance.

Dean v. United States (2008)
The first case is Dean v. United States.21 In the 

course of robbing a bank, Dean was “grabbing bills 
with his left hand and holding a gun in his right” when 
the gun went off unintentionally, Dean said.22 “No 
one was hurt,” and “[w]itnesses later testified that he 
seemed surprised that the gun had gone off.”23 Con-
victed of robbery, Dean was sentenced to a mandatory 
minimum term of 10 years in prison for discharging a 
firearm during a robbery.24 No one disputed that Dean 
had discharged a firearm during the robbery; the 
question was whether the statute required the gov-
ernment to prove that Dean intended to discharge his 
weapon. Dean argued that Congress had not intend-
ed to impose a 10-year mandatory minimum term 
on someone who did not intend to shoot anyone. The 
government argued that Dean’s intent was irrelevant.

Writing for the Court, Chief Justice John roberts 
began his opinion by acknowledging that “[a]ccidents 
happen,” even to “individuals committing crimes 
with loaded guns.”25 The question was what to do 
about it. The opposing arguments appeared equally 
balanced. On the one hand, the relevant portion of 
the law contained no scienter requirement, and the 
Court “ordinarily resist[ed] reading words or ele-
ments into a statute that do not appear on its face.”26 
On the other hand, “criminal statutes are generally 
interpreted ‘to include broadly applicable scienter 
requirements’” even where the text of the act does 
not expressly contain any.27
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What tipped the scales for the Court was the act’s 
use of the passive voice and its overall structure. The 
Court explained that the passive voice “focuses on 
an event that occurs”—in this case, the discharge of 
a firearm—“without respect to a specific actor” and 
therefore without regard for any actor’s intent or 
culpability.28 What matters is “whether something 
happened—not how or why it happened.”29 More-
over, because other provisions in the law required 
proof of scienter, the Court presumed that Congress 
intended to omit any such proof in the portion of the 
law at issue in Dean’s case.30

The Court buttressed that conclusion by reliance 
on Blackstone’s treatment of liability under the fel-
ony murder rule: “[I]f any accidental mischief hap-
pens to follow from the performance of a lawful act, 
the party stands excused from all guilt,” Blackstone 
explained.31

[B]ut if a man be doing anything unlawful, and 
a consequence ensues which he did not foresee 
or intend, as the death of a man or the like, his 
want of foresight shall be no excuse; for, being 
guilty of one offence, in doing antecedently 
what is in itself unlawful, he is criminally guilty 
of whatever consequence may follow the first 
misbehavior.32

Since Dean was in the process of robbing a bank 
when he discharged the firearm, he would have been 
responsible under the common law for discharging 
his firearm whether or not he did so accidentally.

at first blush, it may seem odd to include the 
Dean case in a discussion of Supreme Court deci-
sions requiring proof of scienter, given that the 
Court agreed with the government that the stat-
ute did not demand proof of intent to discharge a 
firearm. But the Court’s opinion suggests that the 
justices were troubled by the prospect that Dean 
would receive a 10-year sentence for what might 
have been only an accident.33 The Court seemed 
to reject Dean’s interpretation of the statute only 
because its text and the relevant common law doc-
trine strongly militated against it.34 When Dean is 
read in light of the Court’s later scienter cases, it 
indicates concern that parties not be sentenced to 
long terms of imprisonment unless they intended 
to engage in wrongdoing.

Flores-Figueroa v. United States (2009)
The next case was Flores-Figueroa v. United 

States.35 Ignacio Flores-Figueroa, a Mexican citizen, 
gained employment under a fictitious name, birth 
date, and Social Security number and a counterfeit 
alien registration card. Six years later, he presented 
his employer with new counterfeit Social Security 
and alien registration cards bearing his real name 
but with Social Security numbers assigned to oth-
ers. Flores’s employer reported the discrepancies 
to the federal government, which charged Flores 
with aggravated identity theft (among other offens-
es). The aggravated identity theft statute makes it 
a crime to “knowingly” transfer, possess, or use “a 
means of identification of another person” without 
lawful authority in connection with certain speci-
fied felonies.36 The question was whether the statute 
requires the government to prove that the defendant 
knew that the identification he unlawfully possessed 
in fact belonged to “another person” rather than a 
fictitious individual.37

The Court read the statute in accordance with 
“ordinary English usage.”38 Finding the statute 
ambiguous on the issue in the case, the Court read 
the knowledge requirement to apply to elements in 
the statute relating to blameworthiness: “[W]here a 
transitive verb has an object, listeners in most con-
texts assume that an adverb (such as knowingly) that 
modifies the transitive verb tells the listener how the 
subject performed the entire action, including the 
object as set forth in the sentence.”39 accordingly, 
the Court concluded that the identity theft statute 
“requires the Government to show that the defen-
dant knew that the means of identification at issue 
belonged to another person.”40 In so doing, the Court 
explained that its construction of the act was consis-
tent with its practice to “read a phrase in a criminal 
statute that introduces the elements of a crime with 
the word ‘knowingly’ as applying that word to each 
element” of the crime.41

Global-Tech Appliances, Inc. 
v. SEB S.A. (2010)

In Global-Tech Appliances, Inc. v. SEB S.A.,42 
the Court showed that it can be innovative when it 
comes to scienter requirements. Global-Tech Appli-
ances was a patent case. a Hong Kong home-appli-
ance manufacturer reverse engineered a French 
company’s deep fryer in order to supply its own ver-
sion to a u.S. competitor of the French company.43 
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The French manufacturer sued the Hong Kong com-
pany for inducing patent infringement by the ameri-
can firm, and the Supreme Court granted review to 
decide what state of mind is necessary for patent 
liability under a statute providing that “[w]hoever 
actively induces infringement of a patent shall be 
liable as an infringer.”

The Court held that a party cannot “actively 
induce[] infringement” without knowledge that 
those actions infringe on a patent. The result is to 
require a plaintiff to prove that the defendant knew 
that the plaintiff’s widget had been patented.44 But 
the Court went on to identify a second theory of 
proof, one based on the “willful blindness” doc-
trine.45 approving the standard adopted by the 
lower federal courts, the Supreme Court concluded 
that a defendant is liable if he deliberately avoided 
“confirming a high probability of wrongdoing” even 
if he did not in fact “know” that a widget had been 
patented.46

although Global-Tech Appliances was a civil law-
suit, the Court’s opinion relies on criminal cases 
discussing the willful blindness doctrine and there-
fore suggests that it would permit the government 
to invoke that theory in a criminal case.47 That pros-
pect troubled Justice anthony Kennedy, who dis-
sented. as he explained, the Court’s approval of a 
willful blindness standard was a needless step back-
wards in the field of mens rea jurisprudence. Because 
circumstantial evidence can be used to prove knowl-
edge and the law permits “probabilistic judgments 
to count as knowledge,”48 a willful blindness theory 
has the effect of lowering the types and amount of 
proof necessary to establish a violation of the patent 
or criminal laws.

In that regard, Justice Kennedy was correct. 
Depending on the facts, a willful blindness theory 
could allow the government to establish liability 
based merely on evidence that someone was negli-
gent in learning more about the nature of his busi-
ness or the challenged transaction. That possibil-
ity, as Justice Kennedy noted, raises a “question of 
morality and of policy” that “is best left to the politi-
cal branches.”49 While some scienter requirement 
is better than none at all, here there was a scienter 
requirement—knowledge—so it would have been 
preferable for the Court to have quit while it was 
ahead and simply require actual knowledge for a vio-
lation of the patent and criminal laws.

Rosemond v. United States (2013)
The next major mens rea case, Rosemond v. Unit-

ed States,50 clarified the scienter requirement for 
an entire category of criminal offenses: accessorial 
liability or “aiding and abetting.” Justus rosemond 
was caught in a “drug deal gone bad.”51 He and two 
other men sat in a car in a local park, waiting to 
exchange drugs for cash. Instead, the buyer punched 
one of them in the face, snatched the drugs, and ran 
off. One of the sellers—no one can remember who—
left the car and shot at the fleeing thief. The police 
later arrested rosemond.

Because it could not prove who fired the gun, the 
federal government charged rosemond with using a 
firearm in connection with a drug-trafficking crime 
or with aiding and abetting that offense in viola-
tion of Section 2 of Title 18. Section 2 provides that 
“[w]hoever commits an offense against the united 
States or aids, abets, counsels, commands, induces 
or procures its commission is punishable as a prin-
cipal.”52 The Court found it easy to conclude that 
“rosemond’s participation in the drug deal here sat-
isfies the affirmative-act requirement” for aiding 
and abetting a crime53 but found it more difficult to 
decide whether rosemond had acted with the requi-
site intent.54

The Court’s precedents established that the 
intent requirement is satisfied “when a person 
actively participates in a criminal venture with 
full knowledge of the circumstances  constituting 
the charged offense.”55 applying that principle, the 
Court reasoned that “[a]n active participant in a 
drug transaction” has the necessary intent needed 
to aid and abet a firearms offense “when he knows 
that one of his confederates will carry a gun.”56 
The Court realized that its requirement logically 
demands proof of some “advance knowledge” on 
the part of the defendant that one of his confed-
erates would use a gun in the underlying crime 
because one cannot aid and abet a crime about 
which he knows nothing.57 accordingly, the govern-
ment cannot convict a defendant for aiding some-
one else’s use of a firearm if the defendant “first 
learned of the gun as it was discharged.”58 Said 
differently, a defendant is not liable for aiding and 
abetting someone else to commit a crime without 
proof that the defendant had a “realistic opportu-
nity” to become aware of his colleagues’ intent and 
then to abandon the relationship.59



5

LEGAL MEMORANDUM | NO. 171
JaNuary 14, 2016  

Loughrin v. United States (2014)
Posing as a Mormon missionary, Kevin Loughrin 

went door-to-door in a Salt Lake City neighborhood, 
stealing checks out of the residents’ mailboxes.60 He 
then altered the checks, posed as the account hold-
er, and made the checks out to local Target stores 
to purchase goods in amounts of up to $250. On six 
occasions, Loughrin left the store with the items he 
purchased but later returned to exchange the goods 
for cash. Each of those six checks was drawn on an 
account at a federally insured bank. The federal gov-
ernment eventually caught up with Loughrin and 
charged him with six counts of committing bank 
fraud, one for each of the altered checks.61

The bank fraud statute, Section 1344 of Title 18, 
provides that:

Whoever knowingly executes, or attempts to exe-
cute, a scheme or artifice—(1) to defraud a finan-
cial institution; or (2) to obtain any of the mon-
eys, funds, credits, assets, securities, or other 
property owned by, or under the custody or con-
trol of, a financial institution, by means of false or 
fraudulent pretenses, representations, or prom-
ises; shall be fined not more than $1,000,000 or 
imprisoned not more than 30 years, or both.62

Loughrin argued that to prevent the federal bank 
fraud statute from encroaching on state fraud laws, 
Section 1344 should be read to require the govern-
ment to prove that a defendant specifically intend-
ed to defraud a federally insured bank. under that 
interpretation, Loughrin argued, he was entitled to 
go free because he intended to defraud Target, not a 
federally insured bank or the federal government.

The Court rejected Loughrin’s argument with-
out much difficulty. The Court reasoned that noth-
ing in the text of Section 1344 demands that a defen-
dant have the specific intent to deceive a bank.63 
Loughrin’s reliance on federalism principles was 
also misplaced, the Court wrote, because the federal 
government has a strong interest in preventing fed-
eral banking institutions from being defrauded.64

Interestingly, the Court’s opinion at times sug-
gested that the federal law did “require[] a mens rea 
of purpose.”65 Justice Samuel alito wrote a concur-
rence for the sole purpose of clarifying the scien-
ter requirement of the act for future cases. Because 
“Congress expressly denoted [that] the mens rea 
a defendant must have to violate” the statute was 

“knowingly,” wrote Justice alito, “[i]t is hard to 
imagine how Congress could have been clearer as to 
the mental state required for liability.”66 according-
ly, Justice alito urged the reader, “if the issue is pre-
sented in a future case, the Court’s statements must 
be regarded as dicta.”67

Whether that caution will be heeded by future 
litigants or not, the majority opinion stands for the 
proposition that the Court may be open to requir-
ing proof of intent if a statute is ambiguous as to 
its scienter requirement. Loughrin’s case was not a 
good vehicle for the Court to elaborate on that point 
because the government had to prove that Loughrin 
acted with the intent to defraud even under his read-
ing of the law. accordingly, Loughrin does not indi-
cate that the Court will not require proof of intent 
when it is necessary to prevent the conviction of a 
morally blameless individual.

Elonis v. United States (2015)
a grand jury indicted anthony D. Elonis for 

threatening to injure a variety of parties—the cus-
tomers and employees of the amusement park where 
he was employed, his estranged wife, police officers, 
a kindergarten class, and an FBI agent—in violation 
of the federal threat statute, 18 u.S.C. § 875(c).68 Elo-
nis wrote and published all of the alleged threats 
online in the form of rap lyrics about those individu-
als.69 He wrote that these lyrics were meant to be a 
therapeutic way to deal with the pain of separation 
from his two young children and his wife of seven 
years.70

Section 875(c) makes it a federal crime to trans-
mit in interstate commerce “any communication 
containing any threat…to injure the person of anoth-
er.” The communication must “contain” a “threat,” 
but the law does not specify whether a speaker must 
intend his communication to constitute a threat.71 
Elonis denied that he intended to threaten anyone, 
claiming that “[a]rt is about pushing limits”72 and 
that the Free Speech Clause protected his artis-
tic expression. The Supreme Court ruled in Elo-
nis’s favor but did not address his First amendment 
claim. Instead, the Court concluded that the federal 
threat statute requires proof of some mental state 
for a conviction and that the jury was not correctly 
instructed in Elonis’s case.

The district court did not require that the jury 
make any finding regarding how Elonis intended his 
communications to be received. The result was, the 
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Court explained, that the jury could have convicted 
Elonis simply for negligently failing to realize that 
his “art” would come across as threatening to a rea-
sonable person. a negligence standard is preferable 
to a strict liability standard, as professor Herbert 
Packer explained long ago,73 but the Supreme Court 
held that negligence is an inadequate basis for hold-
ing someone criminally liable for uttering a threat. 
The Court left open the issue of whether a person 
could utter a threat “recklessly” but rejected the 
argument that negligence was a sufficient basis for 
imposing criminal liability.

Chief Justice roberts crafted a narrow opinion, 
writing that “common definitions of ‘threat’ speak 
to what the statement conveys—not to the author’s 
mental state,”74 and the criminal law does not regard 
the omission of a scienter enactment from a statute 
as dispensing with such a requirement.75 although 
the Court sidestepped the First amendment issue 
and declined to choose exactly what degree of intent 
is required under the law, the Chief Justice deliv-
ered a resounding defense of “the basic principle 
that ‘wrongdoing must be conscious to be crimi-
nal,’ and that a defendant must be ‘blameworthy in 
mind’ before he can be found guilty.”76 after Elonis, 
it remains “[t]he general rule” that evidence that 
a defendant acted with “a guilty mind” is “a neces-
sary element in the indictment and proof of every 
crime”77 even if a statute omits that element.78

Both Justice Samuel alito and Justice Clarence 
Thomas “complained” that the Court did not decide 
“whether recklessness suffices for liability” under 
the statute, believing that the Court’s ruling would 
not clarify the confusion in the lower courts over 
the matter.79 The Chief Justice disagreed, noting: 
“Our holding makes clear that negligence is not suf-
ficient to support a conviction under Section 875(c), 
contrary to the view of nine Courts of appeals.” In 
opting to wait until there is a circuit conflict over 
“whether recklessness suffices for liability,” the 
Court expressed its willingness to leave to the lower 
courts the task of addressing the issue.80

McFadden v. United States (2015)
In 1970, Congress enacted the Controlled Sub-

stances act to prevent dangerous drugs from enter-
ing the marketplace.81 Congress tasked the Drug 
Enforcement administration (DEa) with identify-
ing “controlled substances” as defined in the law,82 
and the DEa administrator prepared a list of the 

drugs governed by the 1970 act.83 a conviction under 
the Controlled Substances act is obtained by prov-
ing that a defendant “knowingly or intentionally” 
possessed or distributed one or more listed con-
trolled substances.84

Listing controlled substances, however, does not 
solve that problem. One reason why is that innova-
tive chemists can stay one step ahead of the law by 
devising new drugs that are “analogues” to the ones 
on the controlled substances list but not identical 
to listed drugs. In response, Congress enacted the 
Controlled Substances analogue act. That statute 
seeks to prohibit any new drug that is “substantially 
similar” to the ones listed under the Controlled Sub-
stances act, thereby combating the work of “clan-
destine chemists.”85

But another problem arose. If Congress did not 
know precisely what substances would be illegal 
under the analogue act, how could anyone else have 
that knowledge? Congress’s answer was to require 
that “a controlled substance analogue” be “intended 
for human consumption.”86 In other words, the ana-
logue act applies to substances (1) that are biochem-
ically similar to listed drugs and (2) that a person 
knowingly manufactured, possessed, or distributed 
for “human consumption.”87 yet that formulation of 
the government’s proof could offer little to no pro-
tection for parties who possess an analogue drug 
without knowing its true nature. For example, is the 
unlisted drug 3.4-methylenedioxy-N-butylamphet-
amine substantially similar to the listed drug Meth-
amphetamine, 3.4-methylenedioxyamphetamine 
(MDa)? Guess wrongly, and you could spend the rest 
of your life in prison.88

Meanwhile, the courts faced a conundrum: How 
should they resolve a case involving a defendant who 
was not aware of the analogue act or did not know 
that the substance he possessed was an analogue 
drug? In walks Stephen McFadden.

From 2007 to 2011, McFadden operated an online 
business retailing overstocked goods including so-
called bath salts,89 which he sold for as much as $450 
an ounce, a price tag that led Justice ruth Bader Gins-
burg to note at oral argument that “there’s no bath 
salts in the world that cost” that much.90 McFadden 
claimed that he researched the DEa’s website91 to 
determine whether his bath salts were a “controlled 
substance” and that he did not see his product identi-
fied as one. accordingly, McFadden said that he con-
cluded that federal law did not prohibit their sale.92 
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as it happens, one of his customers, who worked for 
the DEa, disagreed and arrested him, which led to 
the case that wound up in the Supreme Court.93

McFadden was convicted for violating the ana-
logue act and arrived before the Supreme Court 
to ask the $450-an-ounce question: To convict a 
defendant of distributing a controlled substance 
analogue, does the government need to prove that 
the defendant knew that the substance was an ana-
logue to a controlled substance? Justice Thomas 
answered succinctly:

[T]he Government [must] establish that the 
defendant knew he was dealing with a controlled 
substance. When the substance is an analogue, 
that knowledge requirement is met if the defen-
dant knew that the substance was controlled 
under the CSa or the analogue act, even if he did 
not know its identity. The knowledge require-
ment is also met if the defendant knew the spe-
cific features of the substance that make it a “con-
trolled substance analogue.”94

The Court determined that as a textual baseline, 
the act requires a defendant to know only that what-
ever substance he possesses is a federally regulated 
“controlled substance.”95 The government can prove 
that baseline with evidence that a defendant knows 
that the substance he possesses is illegal, even if he 
does not know exactly what that substance is, or 
with proof that the defendant knew the features of 
the substance that make it illegal,96 even if he does 
not know its legal status as an analogue.97 under that 
interpretation of the analogue act, the clandestine 
chemists and anyone who has first or secondhand 
knowledge of a drug’s effects are all accounted for.

Chief Justice John roberts would have ruled in 
McFadden’s favor on a different ground, one that 
would have imposed an even greater burden on the 
government. In his view, if the word “knowingly” 
applies “not just to the statute’s verbs”—possession, 
distribution, manufacture, etc.—“but also to the 
object of those verbs—‘a controlled substance,’”98 
then “a defendant needs to know more than the iden-
tity of the substance; he needs to know that the sub-
stance is controlled.”99 That interpretation of the act 
would have required the government to prove that 
a defendant knew that it is illegal to possess a con-
trolled substance. This establishes a judicial side-
step around the maxim “ignorance of the law is no 

excuse”—that neither ignorance nor a mistake of law 
is a defense to a crime.100 The exception the Chief 
Justice would have created is a rare but increasing-
ly appropriate defense against the growing number 
and complexity of federal criminal statutes.101

Going forward, the Court left the question of 
what exact evidence is required to prove knowledge 
to ad hoc determinations in the lower courts. Jus-
tice Clarence Thomas mentioned that, “as with most 
mens rea requirements,” prosecutors can use direct 
or circumstantial evidence to prove that the defen-
dant knew he possessed or distributed a controlled 
substance analogue.102

But the Court carefully distinguished proper 
proof of scienter under the analogue act from that 
proscribed in the similar case of Staples v. United 
States.103 That case interpreted a statute that makes 
it “unlawful for any person…to receive or possess a 
firearm which is not registered to him in the Nation-
al Firearms registration and Transfer record”104 
and requires prosecutors to prove that a defendant 
“knew of the features of his [firearm] that brought it 
within the scope of the act.”105 The statute in Staples, 
however, defined “a firearm” by using readily ascer-
tainable “physical features such as the length of its 
barrel and its capacity to shoot more than one shot 
with a single function of the trigger,” while “the fea-
ture of a substance that brings it within the scope of 
[the analogue act] is the fact that it is ‘controlled.’”106 
although the Court left the manner of proving that 
knowledge to the lower courts, the Court has clearly 
required the government to prove it.

What Next for Mens Rea?
These cases strengthen the presumption that a 

guilty mind is “a necessary element in the indictment 
and proof of every crime.”107 There is little evidence 
that the Supreme Court will retreat from that doc-
trine,108 but there is also nothing stopping the Court, 
except the Justices themselves, from reverting to its 
early 20th century aversion to mens rea. as Justice 
Elena Kagan hinted in her dissent in Yates v. United 
States,109 which the Court also decided during its 2014 
October Term, there is plenty of work that Congress 
could do to ensure that mens rea remains a neces-
sary element of all criminal convictions.110 To ensure 
that end is met, Congress should enact default  mens 
rea rules for all non-jurisdictional elements of crimi-
nal statutes and make its intent to create a strict lia-
bility crime explicit in the text of the statute.111
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Conclusion
In Morissette, the Supreme Court reinvigorated 

the presumption of mens rea in the criminal law after 
an era of desuetude. Since then, the Court has often 
reaffirmed the importance of proving some mens 
rea element for a criminal conviction, even when 
the statute at hand does not expressly have one. The 
Court may step backwards or misstep at times—like 
broadening the willful blindness standard by leg-
islating from the bench in Global-Tech Appliances, 
Inc. Its recent decisions in McFadden, Elonis, and 
Flores-Figueroa, however, show that it appreciates 
the importance of mens rea in the criminal law. 
Loughrin, Dean, and Justice Kennedy’s dissent in 
Global-Tech Appliances, Inc., show due respect for 
legislative intent as well as the need for responsi-
bility and accountability for criminal lawmaking. 
Elonis sustained the presumption that a mens rea 
element can be required even where a statute does 
not include one. Dean overcame that presumption 
only because the terms and text of the statute, as 
well as the common law, indicated that the omission 
was intentional.

The Court’s revitalized appreciation for the pre-
sumption of mens rea, its consistent reliance on 
statutory text, and its awareness of the problems of 
overcriminalization suggest that the Court is com-
mitted to this position. The Court should continue 
to require, as a prerequisite of a criminal conviction, 
that the government prove a guilty mental state pro-
portional to the seriousness of the offense charged 
and the severity of the punishment risked.

—Paul J. Larkin, Jr., is Senior Legal Research 
Fellow, Jordan Richardson is a former Visiting Legal 
Fellow, and John-Michael Seibler is a Visiting Legal 
Fellow in the Edwin Meese III Center for Legal and 
Judicial Studies at The Heritage Foundation.
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