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 n A recent opinion by the DOJ’s 
Office of Legal Counsel would 
allow DOJ officials to evade 
audits and investigation of pos-
sible misbehavior.

 n At its core, this opinion circum-
vents section 6(a)(1) of the 
Inspector General Act of 1978, 
which empowers the IG to access 
“all” information necessary for 
audits and investigations of their 
federal agency.

 n It is not up to agencies to rewrite 
statutory policy when Congress 
could not be more clear in assert-
ing that access to “all” records 
means all records.

 n The Administration’s re-write 
of major legislation runs afoul 
of the non-usurpation doctrine 
and undermines the IG’s abil-
ity to conduct his investiga-
tory duties, which costs taxpay-
ers time, money, and trust in 
their government.

 n Only by withdrawing the flawed 
OLC opinion or passing supple-
mental legislation can the original 
purpose of the IG Act and the 
intent of Congress be restored.

Executive Summary
This Administration promised to be the most transparent White 

House in history. Yet, on July 20, 2015, after 14 months of delay, 
the U.S. Department of Justice (DOJ) released an opinion from 
its Office of Legal counsel (OLc) that DOJ officers could withhold 
information at their discretion from the DOJ Inspector General 
(IG), the individual tasked with investigating them and other gov-
ernment officials.

This opinion authorizes DOJ officials to evade audits and investi-
gation of possible misbehavior by claiming that information sought 
by an IG is protected under the non-disclosure provisions in the 
Federal Wiretap Act, the Federal rules of civil Procedure, and the 
Fair credit reporting Act. At its core, this opinion circumvents sec-
tion 6(a)(1) of the Inspector General Act of 1978, which empowers 
the IG to access “all” information necessary for audits and investi-
gations of their federal agency.

If the DOJ opinion stands, and these three statutes provide a 
permissible basis to withhold information from an IG, it may enable 
employees in the DOJ and other federal agencies to shield their 
operations from IG oversight under other federal statutes with a 
similar non-disclosure provision.

The OLc begins its analysis of those three statutes with a decla-
ration: The IG Act “is not in all circumstances the only statute that 
governs OIG’s access to Department materials.” Although it is true 
that the DOJ must fully comply with all laws, not just the IG Act, 
the analysis that follows this declaration is contrary to the plain, 
straightforward text of the IG Act and the clear legislative intent of 
congress in passing it. The opinion dismisses congress’s consistent 
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reinforcement of its intent to provide IGs full access 
to agency information, including a 2015 Appropria-
tions Act that congress passed explicitly to forbid 
the DOJ from withholding records from the IG. The 
OLc opinion also advances its historic hostility to 
the IG Act.

It is not up to agencies to rewrite statutory policy 
when congress could not be more clear in asserting 
that access to “all” records means all records. This 
administrative re-write of major legislation runs 
afoul of the non-usurpation doctrine and under-
mines the IG’s ability to conduct his investigatory 
duties, which costs taxpayers time, money, and trust 
in their government.

Unless the DOJ withdraws this flawed OLc opin-
ion, congress must rectify the DOJ’s faulty statu-
tory interpretation. As stated by the council of the 
Inspectors General on Integrity and efficiency, any 
legislative solution must “affirm[] the authority of 
an Inspector General under IG Act Section 6(a) to 
access, independently and without delay, all infor-
mation and data in an agency’s possession that the 
Inspector General deems necessary to conduct its 
oversight functions.”

congress can correct the OLc’s misreading of 
“all” in the IG Act by:

1. Writing into § 3(a) that the attorney general’s 
role of “general supervision” over the IG does not 
include the power to restrict the disclosure of 
materials the IG requests or to otherwise inter-
fere with IG investigations and audits except as 
stated in § 8(e);

2. Amending § 6(a)(1) to state that IGs are “to have 
access to all records…with respect to which that 
Inspector General has responsibilities under 
this Act, unless congress explicitly denies the 
OIG access to specified documents”; or “notwith-
standing any other law”; or

3. Passing separate legislation that states unam-
biguously that no law restricting access to infor-
mation applies to IGs unless that law expressly 
states such a restriction.

congress and the public both deserve the full-
est information about the executive branch, its 
operations, and any fraud or abuses of its power 
and authority.

Introduction
The Obama White House promised to be the most 

transparent Administration in history.1 Yet, on July 
20, 2015, after 14 months of delay, the U.S. Depart-
ment of Justice released an opinion that DOJ offi-
cers could withhold information at their discretion 
from the DOJ Inspector General (IG), the individu-
als tasked with investigating them and other govern-
ment officials. To evade audits and investigation of 
possible misbehavior, DOJ officials need only claim 
that the information sought by an IG is protected 
by provisions of the Federal Wiretap Act, the Fed-
eral rules of civil Procedure, and the Fair credit 
reporting Act.2 If the DOJ opinion stands, and these 
three statutes provide a permissible basis to with-
hold information, then this opinion will entitle DOJ 
employees, as well as the employees of other federal 
agencies, to shield their operations from IG oversight 
under any additional federal statutes with a similar 
non-disclosure provision.3

Authored by Karl r. Thompson, the Principal 
Deputy Assistant Attorney General of the Office of 
Legal counsel (OLc), the opinion (OLc Op.) mis-
reads those statutes as well as the federal law gov-
erning the authority of federal IGs and the intent 
of congress in passing the Inspector General Act of 
1978 (the IG Act or Act).4 Neither the Justice Depart-
ment nor any other federal agency has the author-
ity to withhold information sought by an IG for the 
purposes of investigating fraud and abuse, conduct-
ing audits, or promoting economy and efficiency in 
the administration of government programs except 
under a very narrow exception within the IG statute 
itself that is applicable in only a very small number 
of specific cases.

The Purpose of the IG Act
In the late 1970s, congress created the federal 

IG system to combat problems of “waste, fraud, and 
abuse within designated federal departments and 
agencies.”5 Section 2 of the IG Act makes clear that 
IGs serve several important functions:

 n “[c]onduct and supervise audits and investiga-
tions” of federal agency programs and operations;

 n recommend policies “to promote economy, effi-
ciency, and effectiveness”;

 n “[P]revent and detect fraud and abuse”; and
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 n Keep congress and the heads of federal agencies 
“fully and currently informed about problems 
and deficiencies relating to the administration of 
such programs and operations and the necessity 
for and progress of corrective action.”

Then-President Jimmy carter said the IGs would 
be “the most important new tools in the fight against 
fraud” and that “their ultimate responsibility is not 
to any individual but to the public interest.”6

Only with independence and absolute access to 
information can the IGs fulfill their intended pur-
pose. Therefore, congress specified in § 6(a)(1) of the 
IG Act that the IGs “have access to all records, reports, 
audits, reviews, documents, papers, recommenda-
tions, or other material available to the applicable 
establishment which relate to programs and opera-
tions with respect to which that Inspector General 
has responsibilities under this Act.” representative 
John conyers (D–mI), the ranking Democrat on the 
House Judiciary committee who voted for the 1978 
Act, recently reaffirmed congress’s intent behind 
§ 6(a)(1): “congress, [meant] what it said in Section 
6(a) of the act…. Simply put, the inspector general is 
to have complete and direct access to all of the infor-
mation he or she deems necessary to conduct thor-
ough and impartial investigations,” notwithstand-
ing any other law.7

congress reinforced § 6(a)(1) to ensure “the inde-
pendence of the [IG] by making him a Presidential 
appointee, subject to senate confirmation, and by 
taking the unusual step of requiring the President to 
report to congress explaining his reasons for remov-
ing an incumbent of the office. Additionally, the [IG] 
derives independence from the fact that the agen-
cy head can add his comments to the semi-annual 
report of the [IG] but cannot generally prevent it 
from going to congress or change its contents.”8

In fact, under § 3 of the Act, neither an agency 
head “nor the officer next in rank below such head 
shall prevent or prohibit the Inspector General from 
initiating, carrying out, or completing any audit or 
investigation, or from issuing any subpoena during 
the course of any audit or investigation.”9

Further evidence of congressional intent regard-
ing the independence and authority of the IGs is the 
fact that, in addition to the semiannual reports to 
congress and the heads of agencies, IGs are obligated 
by § 4 to “report expeditiously to the Attorney Gen-
eral whenever the Inspector General has reasonable 

grounds to believe there has been a violation of Fed-
eral criminal law.”10 This is obviously intended to 
bring criminal violations to the attention of the AG 
so he or she can act immediately.

Section § 5(d) mandates immediate notification 
to agency heads of “particularly serious or flagrant 
problems, abuses, or deficiencies,” as well as notifi-
cation by the agency head of such problems to con-
gress within seven days. clearly, congress wants to 
know as soon as possible of serious problems within 
the executive branch.

The only exception to the requirement that “all” 
information be furnished to IGs is in § 8e, which 
gives the attorney general limited authority to halt 
an IG investigation under very restricted circum-
stances. Specifically, if an IG seeks “sensitive infor-
mation” concerning an ongoing civil or criminal 
investigation, an undercover operation, the identity 
of a confidential source, intelligence matters, or any 
other matter “the disclosure of which would consti-
tute a serious threat to national security,” the attor-
ney general (AG) can then “prohibit” the IG from 
carrying out or completing the audit or investigation, 
or from issuing a subpoena.

However, the AG can only do so if he or she deter-
mines that “such prohibition is necessary to prevent 
the disclosure” of such information or “to prevent 
the significant impairment to the national interests 
of the United States.” Furthermore, if the AG makes 
such a determination, then § 8e(a)(3) requires the 
AG to notify the IG in writing of “the reasons” the 
investigation was halted. Within 30 days of receiv-
ing that notice, the IG must file a copy with the Sen-
ate committees on Governmental Affairs and the 
Judiciary and the House committees on Govern-
ment Operations and the Judiciary.

There is “only one instance in which an Attorney 
General exercised her authority under Section 8e(a) 
of the Inspector General Act…to delay the public 
release of an IG report concerning allegations that 
U.S. government officials ignored or protected drug 
dealers in Southern california who were associated 
with the Nicaraguan contras. The Attorney Gener-
al at the time ordered the delay in order to protect 
a DeA informant and ongoing DeA investigation.”11

This exception is largely irrelevant to the instant 
OLc argument, which is based on a congressional 
conference agreement that struck access language 
from the Act.12 Furthermore, this language was 
struck not because congress wanted the DOJ to 
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withhold information from the IG, but because con-
gress found it redundant and “unnecessary” in light 
of the word “all” that is provided in § 6(a)(1).13

Congressional Reinforcement of the IG 
Act and the 2015 Appropriations Act

congress and prior Presidents have consistently 
reinforced IG independence and autonomy through, 
among other things, the following initiatives:

1. creating new IGs and additional federal 
agencies;14

2. “expanding the authority of existing [IGs]”;15

3. establishing the council of the Inspectors Gen-
eral for Integrity and efficiency;16 and

4. “Increasing IG’s reporting requirements to 
congress.”17

congress was so concerned that the Justice 
Department understands that it has a legal obliga-
tion to provide the DOJ IG with whatever informa-
tion and documents he requests when conducting 
an investigation or an audit, that it inserted a spe-
cial provision into the Justice Department’s fiscal 
year (FY) 2015 Appropriations Act. In § 218, the law 
states that:

No funds shall be used to deny the Inspector 
General of the Department of Justice timely 
access to all records, documents, and other 
materials in the custody or possession of the 
Department or to prevent or impede the Inspec-
tor General’s access to such records, documents 
and other materials, unless in accordance with 
an express limitation of section 6(a) of the 
Inspector General Act, as amended, consistent 
with the plain language of the Inspector General 
Act, as amended.18

Indeed, congress passed § 218 to forbid the DOJ 
from withholding records from the OIG.19

The Obama Administration Starts to 
Limit IG Access

According to DOJ Inspector General michael 
Horowitz, the IG community had no problem gain-
ing access to all requested materials, including from 

the Federal bureau of Investigation (FbI), until a 
2010 IG probe of the FbI: “No law changed, no policy 
changed.… It was simply a decision by the General 
counsel’s Office [of the FbI] in 2010 that they [now 
viewed] the law differently. And as a result, they 
weren’t going to give us [certain] information.”20

Horowitz was perplexed by this move, since prior 
to 2010, the “DOJ never questioned our legal author-
ity to access documents.”21 No attorney general even 
exercised the “national security” exemption, since 
Horowitz points out that his office was provided 
with very sensitive intelligence information when 
the IG investigated “the robert Hanssen matter, the 
Aldrich Ames matter, the September 11 attacks, the 
post-September 11 surveillance program initiated 
by President bush, and the FbI’s use of its authori-
ties under the Patriot Act and the FISA Amend-
ments Act.”22

However, beginning in 2010 and 2011, lawyers inside 
the FbI, without objection by the Justice Department,23 

“opined that the DOJ-OIG should not have access to 
certain categories of information, namely grand jury, 
wiretap, and credit information” pursuant to:

1. rule 6(e) of the Federal rules of criminal Pro-
cedure, which governs the secrecy of grand 
jury materials;

2. The Federal Wiretap Act, Title III of the Omni-
bus crime control and Safe Streets Act of 1968, 
as amended, 18 U.S.c. §§ 2510-2522 (“Title III”); 
which provides the rules on intercepted wire 
communications; and

3. Section 626 of the Fair credit reporting Act, 15 
U.S.c. § 1681u (“FcrA”), which limits the author-
ity of the FbI to disclose consumer information 
obtained pursuant to National Security Letters.

Since the Office of Legal counsel issued its July 
20 opinion limiting IG access under these three pro-
visions, Horowitz testified that the FbI has iden-
tified at least 10 other categories of information it 
may not produce because of supposed restrictions 
in other federal laws, including “FISA informa-
tion, Attorney-client Information, Patient medical 
Information, bank Secrecy Act Information, Fed-
eral Juvenile court records, Information Subject 
to Non-Disclosure Agreements and memoranda of 
Understanding, and Source Information.”24 Under 
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the OLc Op., the only limit on DOJ officers’ ability 
to cherry-pick nondisclosure provisions from the 
numerous federal statutes in the U.S. code in order 
to justify withholding information from the IGs is 
their creativity in interpreting those many statutes.

The Office of Legal Counsel Opinion  
on IG Access

Due to complaints by both the IG community and 
congress, the deputy attorney general of the Justice 
Department asked the Office of Legal counsel to 
provide an opinion on the legal objections raised by 
the FbI to providing the DOJ IG with access to grand 
jury, wiretap, and credit information.25

On July 20, 2015, the OLc published its 58-page 
opinion. It states that the FbI’s withholding of infor-
mation is lawful, and that these three statutes do not 

“authorize Department officials to disclose protected 
information to OIG in connection with all of OIG’s 
activities.”26 Instead, the OLc Op. narrows who may 
receive what information, from whom, and when, 
according to its own discretionary interpretation of 
the law.

The OLc Op. reflects an historic, structural frus-
tration and disdain toward the IG,27 and runs afoul 
of the statute that created the inspectors general 
system. Unfortunately, according to one commenta-
tor, “because of the kind of work they do, Inspectors 
General are disliked and distrusted by the managers 
of their agencies, a circumstance which would make 
it difficult for them to form the cooperative and col-
legial working relationships necessary to effectively 
implement proactive changes.”28

Indeed, in 1977 the OLc wrote of the OIG that “the 
Justice Department has repeatedly taken the posi-
tion that continuous oversight of the functioning of 
executive agencies, such as that contemplated by the 
requirement that the Inspector General keep con-
gress fully and currently informed, is not a proper leg-
islative function” and “such continuing supervision 
amounts to an assumption of the executive’s role of 
administering or executing the laws.”29 The OLc sug-
gested, “The only means by which this bill could be 
rendered constitutional would be to modify it so as 
clearly to establish the Inspector General as an exec-
utive officer subject to the supervision of the agency 
head and subject to the ultimate control of the chief 
executive Officer.”30 And unlike judges, agencies are 
likely to “to allow personal bias or self-interest to dis-
tort their reading of the enactor’s intent.”31

In the 2015 OLc Op., the OLc interprets the IG 
Act in a manner consistent with its historic hostil-
ity, which is specifically in conflict with § 6(a)(1). 
That provision grants IGs access to “all” informa-
tion they deem necessary, in their sole discretion, to 
complete their audits and investigations. In a recent 
statement, representative robert Goodlatte (r–VA), 
chairman of the House Judiciary committee, reit-
erated congress’s stance on why this is so problem-
atic: “restricting or delaying an Inspector General’s 
access to key materials…deprives congress and the 
American people of timely information with which 
to evaluate an agency’s performance. Limiting 
access, except in very narrow instances, is at odds 
with the necessary independence of Inspectors Gen-
eral and is contrary to congressional intent.”32

Indeed, as Peace corps Inspector General Kathy A. 
buller stated: “[The] opinion is an invitation for agen-
cies to unilaterally decide when they can or cannot 
release information to the IG. Such a result not only 
undermines IG independence and effective oversight 
but presents a clear conflict of interest. This decision 
in many ways guarantees IGs will be forced to spend 
time and taxpayer resources wrangling with their 
agency to obtain information they are entitled to 
under the Inspector General’s Act of 1978.”33

The OLC Opinion Violates the Standard Stat-
utory Interpretation Process. The Supreme court 
has established a general, straightforward sequence 
to the statutory interpretation process, as a guide to 
anyone ascertaining the meaning of a statute.34 The 
OLc Op., however, blatantly disregards the rules of 
statuary interpretation, which state that the text of 
a statute is read for its plain meaning.35 Terms that 
are not defined within the statute are given their dic-
tionary meaning.36 If the language of the statute by 
itself does not resolve uncertainty about its mean-
ing, one then examines the context of the statutory 
provision, its role in the statutory scheme, and its 
relation to the problem and policies that congress 
sought to address.37 One tradition of interpretation 
purports to end the analysis here.38 Alternatively, 
interpreters look into the statute’s legislative histo-
ry to divine congress’s intent.39

At each step in this sequence, § 6(a)(1), the crucial 
section of the Act applicable to this issue, remains 
clear: the IG is entitled to review all records rele-
vant to its investigations and other responsibilities 
except as limited by the Act or an explicit congres-
sional prohibition that prevents access by an IG.40
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First, the Act does not define the word “all.” Its 
dictionary definition reads: “the whole, entire, total 
amount, quantity, or extent of; every member or part 
of; the whole number or sum of.”41 congress’s use of 
such a definite, unqualified term trumps any DOJ 
claim that it may withhold information from the 
IG.42 Indeed, had congress sought to so empower the 
DOJ, it need only have used in § 6(a)(1) an indefinite 
article like “some” or “a” instead of “all.”43

Second, the statutory context of section (6)(a)(1) 
supports such an interpretation. The IG has access 
to all records, etc., “which relate to programs and 
operations with respect to which that Inspector 
General has responsibilities under this Act.”44 The 
Act bestows broad responsibilities on the IG “to con-
duct, supervise, and coordinate” “audits and inves-
tigations” related to DOJ “programs and opera-
tions”;45 to recommend policies for the DOJ; and to 

“supervise or coordinate other activities carried out 
or financed by [the DOJ] for the purpose of promot-
ing economy and efficiency in the administration of, 
or preventing and detecting fraud and abuse in, its 
programs and operations.”46

These responsibilities reach all DOJ programs 
and operations, and thus these cannot be read to 
diminish IG access to all records. rather, the breadth 
congress employs indicates that all does, in fact, 
mean all. These responsibilities are qualified only by 
section 8, which subordinates IG access to national 
security interests and similarly sensitive but limited 
topics.47 congress made an IG’s request for informa-
tion under section 6(a)(3) of the Act subject to “exist-
ing statutory restriction[s],” and the absence of such 
language in section 6(a)(1) further shows congress’s 
unqualified use of “all” was deliberate.

Third, section 6(a)(1) is crucial to the broad poli-
cies of the Act, by which congress sought to combat 
problems of waste, fraud, and abuse within execu-
tive agencies. Such policies would obviously include 
how the FbI and the Justice Department handle 
criminal enforcement involving grand-jury matters, 
wiretap communications, and credit information.48

by equipping the IG with the information neces-
sary to complete his tasks, Section 6(a)(1) is the IG’s 
primary means of executing his statutory respon-
sibilities.49 The problems that congress identified 
could arise with respect to DOJ conduct in connec-
tion with any investigation, even in the way the DOJ 
handles confidential, “private” information. If the 
DOJ exhibits waste, fraud, or abuse when it handles 

individuals’ confidential information, it is the IG’s 
duty to investigate that conduct. The OLc Op. will 
hinder the execution of that duty.

Finally, the Act’s legislative history reveals a 
strong intent to ensure independence and complete 
access to records in IG audits and investigations.50 
The history made clear that while an Inspector Gen-
eral “reports to, and is under the general supervi-
sion of, the head of [their] agency,” the IG’s access 
to records remained virtually absolute.51 The Sen-
ate Governmental Affairs committee echoed that 
intention in its 1978 report:

The [IG] is given the authority to have access to 
all records, reports, documents, or materials 
available to the agency relating to programs over 
which the [IG] has responsibility; to make all 
investigations and reports relating to programs 
that he judges necessary; and to require by sub-
poena the production of information, documents 
and reports necessary in the performance of the 
functions of this Act.52

Then-President Jimmy carter made clear his 
wish and intention that IGs were to be “the most 
important new tools in the fight against fraud,” and 
to ensure that “their ultimate responsibility is not to 
any individual but to the public interest.”53

This history reveals that the IG was not created 
simply to be an assistant to the Attorney General, 
which is how the OLc Op. portrays him.54 Indeed, 
the IG’s statutory responsibilities cannot properly 
be read as the OLc Op. reads them: duties executed 
in assistance to the Attorney General.55 This self-
serving re-characterization of the IG’s functions is 
repeated throughout the OLc Op.56

Legislators have consistently and explicitly 
expressed that restrictions on IG access to infor-
mation are unwelcome, unnecessary, and harm-
ful, insofar as they prevent IGs from fulfilling their 
mission.57

The OLc Op. bases its interpretation of the leg-
islative history on the mistaken belief that “when 
congress extended the Act’s provisions to the 
Department [of Justice] in 1988, congress limited 
OIG’s authority to investigate matters involving cer-
tain kinds of information, in recognition of the sen-
sitivity of much of the Department’s work.”58 That 
claim is based on language in a congressional confer-
ence agreement that eliminated an access-granting 
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provision of the Act because it was redundant and 
“unnecessary” in light of the word “all,” not because 
congress wanted the DOJ to withhold information 
from the IG.59 In fact, congress has demonstrated 
before that it stands ready, on a bipartisan basis, 
to remedy apparent deficiencies in IG oversight 
jurisdiction.60

In recent congressional testimony, representa-
tive John conyers (D–mI) —the ranking Democrat 
on the House Judiciary committee, who voted for 
the 1978 Act—reaffirmed that position: “congress 
meant what it said in Section 6(a) of the act.”61 Accord-
ing to conyers, “Simply put, the inspector general is 
to have complete and direct access, emphasized, to 
all of the information he or she deems necessary to 
conduct thorough and impartial investigations”; and 

“nothing in the Inspector General Act authorizes the 
department or its component agencies to refuse…
materials to the Inspector General.”62 congress 
passed § 218 of the Department of Justice’s FY 2015 
Appropriations Act to explicitly forbid the DOJ from 
withholding records from the OIG.63

However, the OLc Op. construes the Act to under-
mine the IG’s independence and diminish his abil-
ity to perform his statutory responsibilities.64 OLc 
focuses on terms within the Act like “control” and 

“reporting,” rather than the more relevant terms: 
“access,” and “all.”65 but OLc is not primarily engaged 
in interpreting the Act—if it were, its results would be 

“unsupportable.”66 rather, the OLc Op. adopts prior 
DOJ interpretations of other statutes as conflicting 
with and superseding § 6(a)(1) of the IG Act.67

In Watt v. Alaska,68 the Supreme court acknowl-
edged a “maxim of construction that the more recent 
of two irreconcilably conflicting statutes governs.”69 
To find that a conflict between two statutes exists, 
however, the two texts must be found “irreconcil-
able” according to “the actual intent of congress.”70 

“The intention of the legislature to repeal must be 
‘clear and manifest.’”71 even then, the court will 
“read the statutes to give effect to each if [it] can do so 
while preserving their sense and purpose.”72

As representative Goodlatte stated: “Limiting 
access, except in very narrow instances, is at odds 
with the necessary independence of inspectors gen-
eral and is contrary to congressional intent.”73 The 
OLc provides no convincing reasons why a court 
would be unable to respect both the privacy con-
cerns it relies upon in Title III, rule 6(e), and Section 
626, as well as section 6(a)(1) of the IG Act.

The Specifics of the OLC Opinion
OLc begins its analysis with a declaration: The IG 

Act “is not in all circumstances the only statute that 
governs OIG’s access to Department materials.”74 
This claim is certainly credible since the DOJ must 
comply with all laws—not just the IG Act. but what 
follows this declaration is contrary to all legislative 
intent; so much so that at an August 5th hearing in 
the Senate, the OLc Op. was referred to by Senator 
charles Grassley (r–IA) as “fifty-eight pages of tor-
tured logic.”75

The OLc analysis illustrates an institutional per-
spective toward the IG that appears to reflect some 
degree of residual structural tension, resentment, or 
resistance.76 This perspective colors the OLc opin-
ion at a time when the Obama White House prom-
ised to be the most transparent Administration in 
history.77 Accordingly, it is the manner in which the 
OLc Op. reaches its conclusions, even more than the 
conclusions themselves, which reveals that if depart-
mental withholding practices are not checked, they 
will likely increase.

The OLc analysis is built on several flawed prem-
ises. First, the OLc declares that the “duty to coop-
erate with OIG investigations,” while “an official 
duty in the broadest sense of that term,” is a quali-
fied duty.78 And the qualifications limiting that duty 
may be raised by officials within the DOJ, against 
the IG, at the DOJ’s discretion.

Second, the OLc opinion operates on the prem-
ise that the IG’s investigative powers are absolute 
only within DOJ-approved boundaries, when ren-
dered in authorized assistance to some specific DOJ 
action. The opinion relies heavily on the Act’s place-
ment of the IG under the supervision of the Attor-
ney General, while ignoring the statutory limita-
tions on that supervision as well as the legislative 
history that makes it clear that the IG is meant to 
remain independent.

Third, the OLc derives the vast majority of sup-
port for its arguments from earlier OLc opinions, 
creating one long ipse dixit argument. It uses these 
opinions in stare decisis fashion to set parameters 
on the IG.79 One would think that if the IG is to 
retain independence and the separation of powers 
is to be meaningfully observed, agency opinions 
that deplete OIG powers should not merit the same 
power as opinions of an Article III judge, or at the 
least not be an exclusive source of power to nullify 
an act of congress.
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Title III. In reading Title III, the OLc Op. fair-
ly characterizes 18 U.S. code §§ 2510–2522 as a 

“comprehensive statutory scheme governing the 
interception, use, and disclosure of wire, oral, and 
electronic communications,…establishing a mecha-
nism through which law enforcement officials could 
conduct electronic surveillance in a manner that 
met the [developing] constitutional requirements 
[as] enunciated [by the Supreme court].”80 Howev-
er, the opinion fabricates a conflict with the IG Act 
without first making the requisite showing that it is 

“in irreconcilable conflict” with the IG Act, or that 
Title III “covers the whole subject of [the IG Act] and 
is clearly intended as a substitute.”81

Instead, the OLc opinion merely asserts that 
“interpreting Title III to impair programmatic or pol-
icy supervision of the use of Title III authorities and 
materials would undermine congress’s goal of pro-
tecting privacy to the maximum extent possible.”82 
This approach disregards the competing purposes of 
the IG Act—for the IG to investigate DOJ operations, 
including whether the DOJ is adequately protecting 
privacy interests—which are necessarily overriding 
because congress never authorized the DOJ to choose 
areas over which it could not be investigated. What-
ever privacy concerns the DOJ may earnestly have 
ought to be assuaged by the OIG’s track record: In 27 
years, the OIG has never misused private information 
protected by the three statutes in the OLc opinion.83

In fact, Title III specifically authorizes law 
enforcement officials who have received intercepted 
wire communications to disclose that information 

“to another investigative or law enforcement officer 
to the extent that such disclosure is appropriate to 
the proper performance of the official duties of the 
officer making or receiving the disclosure.”84 It seems 
obvious that the IG and his subordinates are “inves-
tigative officers” within the meaning of this pro-
vision, a fact that the OLc actually acknowledged 
in a 1990 opinion.85 And it also seems obvious that 
disclosures to the IG in connection with an audit or 
investigation are “appropriate to the proper perfor-
mance of the official duties” of the IG.

Instead, the OLc Op. uses Title III to layer 
restrictions on IG access by unilaterally defining 
(1) permissible disclosures of Title III communica-
tions defined by content;86 (2) persons authorized 
to receive disclosures;87 (3) persons authorized to 
issue disclosures; and (4) instances when disclo-
sure is authorized generally. The OLc builds on its 

own groundwork to conclude that “higher-ranking 
department officials” may disclose Title III materi-
als to the IG “for the purpose of obtaining assistance” 
in executing “that official’s duty to supervise law 
enforcement activities on a programmatic or policy 
basis”;88 and “line-level Department officers may 
disclose Title III information to OIG agents to assist 
the disclosing officers in preventing, investigating, 
or prosecuting criminal conduct.”89

The OLc could only arrive at this opinion through 
three steps: fabricating a conflict with and then 
ignoring the IG Act, manipulating key terms in Title 
III, and re-characterizing the IG as only an assistant 
with different job duties to both higher and lower 
ranking department officials. This approach not only 
continues the DOJ’s 35-year hostility toward the IG, 
but does so in a way that is easily replicated with 
other statutes against future IG records requests.

Rule 6(e). The OLc Op. uses the other two statutes 
in similar fashion. In reading rule 6(e), the OLc again 
characterizes the rule as “codifying the traditional 
rule of grand jury secrecy” to foster “full and frank” 
testimony;90 in part by prohibiting certain individu-
als, including government attorneys, from disclos-
ing “a matter before the grand jury” unless they come 
under a statutory exception.91 The OLc does not 
assess whether this statute “irreconcilably conflicts” 
with the IG Act, or whether the mandatory disclosure 
that § 6(a)(1) of the IG Act requires overrides rule 
6(e). It should, under a plain text analysis, absent con-
gress’s explicit and specific overriding intent. but the 
OLc simply advances a statute that generally prohib-
its disclosure of certain information, and proceeds to 
say why the IG does not qualify under that statute’s 
exceptions for permissive disclosure. Again, this pat-
tern dangerously erodes IG oversight.

because OIG attorneys are authorized to super-
vise the DOJ, they should qualify under rule 6(e)’s 
first exception: rule 6(e)(3)(A)(i) permits “disclosure 
of a grand jury matter…[to] an attorney for the gov-
ernment for use in performing that attorney’s duty,” 
without court authorization or notification. The 
OLc previously decided that Office of Professional 
responsibility (OPr) attorneys were automatically 
entitled to disclosures under this provision.92 but 
the OLc asserts that to receive disclosures under 
rule 6(e), an attorney must both “assist the Attorney 
General” and “be capable of conducting criminal 
proceedings on behalf of the government.”93 Accord-
ing to the OLc, the IG satisfies neither standard.
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The OLc reached this conclusion based on Unit-
ed States v. Sells Engineering, Inc., a Supreme court 
decision which approved certain limitations on the 
disclosure of grand-jury materials,94 but which was 
issued six years before congress created the DOJ 
IG. The IG and his investigations are simply not the 
type of entity or activity about which the court, or 
congress in drafting the relevant parts of rule 6(e), 
was writing.95 It is unsurprising then, that although 
the OLc’s analysis of Sells describes limits on DOJ 
attorneys’ access to grand-jury testimony, the OLc 
extends these limits to the IG by analogy—not the 
explicit edict of a court regarding textual or policy 
limitations on DOJ IG access to records.96

In Sells, the court ruled that before a disclosure of 
grand-jury material will be permitted “to public par-
ties as well as private ones, [even] when government 
officials seek access in furtherance of their respon-
sibility to protect the public weal,” the movant must 
make a “strong showing of particularized need for 
[the] grand jury materials.”97 This decision might 
be said to limit IG access to grand-jury material if it 
were all the court had to say on the matter. However, 
the court continued: This “standard is a highly flex-
ible one, adaptable to different circumstances and 
sensitive to the fact that the requirements of secrecy 
are greater in some situations than in others.”98 The 
court held that under rule 6(e), “disclosure is limit-
ed to use by those attorneys who conduct the crimi-
nal matters to which the materials pertain,” but that 
was only “mandated by the general purposes and pol-
icies of grand jury secrecy, by the limited policy rea-
sons why government attorneys are granted access 
to grand jury materials for criminal use, and by the 
legislative history of rule 6(e).”99 The court was 
aware that other policy considerations might counsel 
in favor of broader access, and envisioned that later 
statutory schemes might broaden an agency officer’s 
access to these grand-jury materials.100

The dissenters in Sells recognized that the stat-
ute’s plain language authorized “disclosure…of mat-
ters occurring before the grand jury, other than its 
deliberations and the vote of any grand juror,…to…
an attorney for the government for use in the per-
formance of such attorney’s duty.”101 Furthermore, 
the dissent recognizes that history compelled “the 
conclusion that government attorneys, are entitled 
to grand jury materials in pursuing civil matters, 
regardless of whether they themselves were assigned 
to the grand jury investigation or prosecution.”102

In fact, congress created an Office of the Inspec-
tor General to oversee the DOJ six years after Sells. 
It did so with the new discovery tool of section 6(a)(1) 
and new priorities: “to detect and deter waste, fraud, 
abuse, and misconduct in DOJ programs and per-
sonnel, and to promote economy and efficiency in 
those programs.”103 In interpreting rule 6(e), the 
OLc discusses the IG Act, noting that it does not 
authorize the IG to conduct criminal proceedings, 
and the Attorney General cannot authorize them 
to either.104 This conclusion, while probably true, is 
irrelevant to the ability of the IG to receive grand-
jury information that is related to, and necessary for, 
an IG authorized investigation or audit.

In the OLc’s view, the IG is also not an “authorized 
assistant” to the Attorney General or a United States 
attorney,105 which limits the IG’s ability to receive 
grand-jury information—even though the DOJ char-
acterizes the IG as an assistant throughout the opin-
ion. The OLc resorts to the text of the Federal rules 
of criminal Procedure, Sells, and circuit court cases 
that define “authorized assistant” as applied to other 
DOJ attorneys, but not to the IG. This apples-and-
oranges analysis only illustrates the notion that if an 
agency seizes carte blanche authority to re-write the 
law, obviously it will obtain the result it desires.106

Proving the inconsistency of its analysis, the OLc 
once again believes the IG is an “assistant” for pur-
poses of the IG’s entitlement to disclosures under 
exception (A)(ii). The OLc Op. allows disclosure 
insofar as the IG acts to “assist” a DOJ officer, when 
that officer believes that assistance is necessary.107 
The OLc made sure to retain absolute discretion for 
(A)(ii) disclosures by adding: “As in the Title III con-
text,…we do not think that [this] exception…would 
permit Department attorneys to disclose grand jury 
material to OIG in relation to all OIG audits, investi-
gations, and reviews”; only those that a DOJ attorney 
approves.108 This directly violates § 3(a) of the IG Act, 
which states that no one in an agency can “prevent or 
prohibit” the IG from carrying out an investigation 
or audit. Limiting disclosure to only those instances 
when a DOJ attorney approves of an IG investigation 
obviously will “prevent or prohibit” investigations.

The OLc analysis also dismisses the fact, as 
pointed out by the DOJ OIG, that “multiple district 
court decisions have determined that OIG attorneys 
qualify for disclosure under exception (A)(1).”109 For 
example, a district court in Oklahoma granted the 
IG access to grand jury materials because the IG’s 
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investigation of alleged misconduct “is supervisory 
in nature with respect to the ethical conduct of [Jus-
tice] Department employees.”110 Thus, “disclosure of 
grand jury materials to the OIG constitutes disclo-
sure to ‘an attorney for the government for use in the 
performance of such attorney’s duty[.]’”111 The OLc 
Op. says that it can simply disregard these district 
court decisions because it has “independently” ana-
lyzed the “questions presented” and reached a con-
trary conclusion.112

As the Oklahoma case makes clear, it makes no 
sense for OLc to treat lawyers for the OPr and law-
yers for the OIG differently in terms of their access 
to grand-jury materials. both the OPr and the OIG 

“perform identical functions within the scope of 
their respective jurisdictions. Like OPr attorneys 
conducting oversight of Department attorneys in 
their use of the grand jury to perform their litigat-
ing function, OIG attorneys are part of the super-
visory chain conducting oversight of the conduct of 
law enforcement officials assisting the grand jury.”113

Section 626. Lastly, the OLc reads Section 626 
of the Fair credit reporting Act (FcrA), 15 U.S. 
code § 1681(u), to withhold consumer credit infor-
mation from the IG. Again, the OLc cites the stat-
ute’s purpose—“comprehensively regulat[ing] the 
confidentiality, accuracy, relevancy, and proper uti-
lization of [certain] information held by consumer 
credit reporting agencies”—without explaining how 
this presents an “irreconcilable conflict” with the IG 
Act.114 It also fails again to explain why “all” does not 
mean all for this subject matter.

Under § 626, the FbI can get credit informa-
tion on an individual “for the conduct of an autho-
rized investigation to protect against internation-
al terrorism or clandestine intelligence activities” 
by sending a written request to a credit agency 
(a National Security Letter); but the FbI is not 
allowed to disseminate this information outside 
the FbI except to other federal agencies “as may be 
necessary for the approval or conduct of a foreign 
counterintelligence operation.”115

The opinion recounts the IG’s argument that the 
IG is exempt from the disclosure limitation because it 
is part of the same federal agency as the FbI. Further, 
the OLc admits that the IG “is permitted to obtain 
section 626 information from the FbI in connection 
with any of its audits, investigations, or reviews,”116 
but then says nothing more of the IG Act. The OLc 
Op. agrees with the IG’s argument under § 626117 that 

the statute was “intended to protect consumer pri-
vacy” and that “it would undermine rather than fur-
ther that purpose to prohibit OIG from obtaining the 
information necessary to determine whether the FbI 
is abiding by section 626’s requirements”118 when it 
issues National Security Letters.

 Still, the OLc places familiar limits on § 626 dis-
closures to the IG, claiming that it is up to the DOJ—
not the IG—to determine whether an IG-initiated 
investigation is “necessary to facilitate approval of 
a particular foreign counterintelligence investiga-
tion, or to obtain assistance in conducting such an 
investigation,” or “necessary for the programmatic 
and policy supervision of foreign counterintelli-
gence investigations generally.”119 In essence, the 
OLc claims that the DOJ can decide, at its discretion, 
whether disclosure of information about National 
Security Letters will be of assistance to the DOJ.120 
Such a unilateral approach clearly violates the IG 
Act, which does not give the DOJ such discretion.

OLC’s Overall Faulty Approach  
to its Analysis

each statutory reading by OLc is justifiable only 
by judicious selection and misapplication of two can-
ons of statutory construction: the clear statement 
rule and the rule of relative specificity. While the 
OLc application of these canons is an unavoidable 
part of its function to advise the executive on legal 
matters,121 the OLc proves the principle that “judges 
are less likely than agencies to allow personal bias 
or self-interest to distort their reading of the enac-
tor’s intent.”122 Institutional bias colors the OLc’s 
statutory construction. That construction certainly 
differs markedly from both the IG and a bipartisan 
group of congressmen, casting doubt on whether 
the OLc’s interpretation should prevail.123

The OLc opinion runs counter to clear congres-
sional intent in another way: “congress did not 
intend to create litigation style stand-offs within the 
Department of Justice.”124 The IG Act in §§ 3(a), 6(a), 
8, and elsewhere, reflects a clear balance between 
respect for the sensitivity of the Department of Jus-
tice’s work, and the vital importance of the IG to 
the public, the legislative branch, and the executive 
branch. The OLc exists to “advise the President of 
law and, in so doing, protect the rule of law within 
the executive branch; it is not the role of the OLc 
to prevail in policy disputes that might entail the 
law.”125
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The OLc Op. notes that the Supreme court will 
decline “to infer that congress intended to override 
statutory limits on the disclosure of highly sensitive 
information about which congress has expressed 
a special concern for privacy, absent a clear state-
ment of congressional intent to that effect.”126 rely-
ing on this “clear statement rule,” the OLc opinion 
discusses broad policies behind each statute—rule 
6(e), Title III, and section 626—but never provides a 
clear statement from congress that these provisions 
override § 6(a)(1) of the IG Act.127 Instead, the OLc 
claims there is no clear statement in the IG Act that 
congress intended it to override these specific dis-
closure prohibitions.128

but congress has repeatedly said that § 6(a)(1) of 
the IG Act is a plain expression of its intent that “all” 
means all in relation to access to records, reports, 
audits, reviews, documents, papers, recommenda-
tions, or other material.129 contrast this with a lim-
itation in § 6(b)(1) which specifies that when an IG 
requests “information or assistance as may be nec-
essary for carrying out the duties and responsibili-
ties provided by this Act from any Federal, State, or 
local governmental agency or unit thereof,” the 
agency must provide that information and assis-
tance to the extent it “is practicable and not in con-
travention of any existing statutory restriction or 
regulation of the Federal agency from which the 
information is requested.” congress could just as 
easily have placed the same type of limit on an IG’s 
access to records, reports, etc., in 6(a)(1) if it wanted 
to do so.130 It did not.

And the legislative history has consistently sup-
ported the clear statement that “all” means all 
since 1977.131 The OLc further argues that if con-
gress wanted a particular non-disclosure provision 
to not apply to the IG Act, it must make that clear 
in the IG Act. but that would force congress to seek 
out every nondisclosure provision in the U.S. code, 
and write out that each one does not apply—a Her-
culean, impractical task that no agency can reason-
ably expect congress to complete. It is also unnec-
essary, since congress made its intention clear 
through its use of the word “all” in defining the ple-
nary access to sensitive material that it meant the 
IG to have in order to fulfill his important statuto-
ry duties.

Another example of the OLc’s tortured read-
ing of congressional intent is its analysis of con-
gress’s appropriations rider for FY 2015,132 which 

was meant to reaffirm IG access by denying to the 
DOJ the use of any funds “to deny the [IG] of the 
[DOJ] timely access to all records, documents, and 
other materials in the custody or possession of 
the Department or to prevent or impede the [IG]’s 
access to such [material]” unless so directed by 
the IG Act itself. The OLc acknowledged that this 
might mean the IG access to “all” records is abso-
lute, unless the IG Act or congress explicitly pro-
vides otherwise, but claimed this appropriations 
rider was too “ambiguous.”133 The OLc deliberate-
ly made it “ambiguous” by providing three equally 
implausible interpretations of the rider, solely to 
justify its claim that the IG’s interpretation “was 
not compelled by the text.”134

Adopting “the rule of relative specificity,” the OLc 
advances an ipse dixit argument that “the nondisclo-
sure provisions in Title III, rule 6(e), and section 
626 should prevail over the general right of access 
contained in section 6(a)(1) absent a clear indica-
tion of congressional intent to the contrary.”135 The 
OLc opinion makes the same mistakes here: con-
gress wrote “all” into § 6(a)(1) as just such a clear 
statement, and the broad privacy considerations 
described by the OLc in the competing statutes 
are not themselves clear statements that congress 
intended to override the IG Act.

The OLc gets the purpose of these rules backward. 
“Through the statute-based clear statement rules, 
the court updates and harmonizes statutory policy 
based upon evolving legislative and judicial develop-
ments.”136 It is not up to agencies to rewrite the pro-
gression of statutory policy when congress could 
not be more clear in asserting—that “all” means all. 
Here, congress has not said otherwise with regard 
to the IG Act; only the DOJ Office of Legal counsel 
has. This administrative re-write of major legisla-
tion runs afoul of the non-usurpation doctrine137 and 
undermines the IG’s ability to conduct his investiga-
tory duties, which costs taxpayer time, money, and 
trust.138

Proposed Solutions
The OLc Op. thwarts congress’s clear intent in 

passing the IG Act—intent which was made clear in 
1977 and every time the issue has been considered 
since then. The OLc can, and should, withdraw its 
opinion and return the DOJ and other federal agen-
cies to their former practice of providing IGs access 
to all agency information and documentation.139 
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Unfortunately, it is unlikely this will occur, partic-
ularly given the fact that the OLc refused to send a 
representative to an August 5, 2015, Senate Judicia-
ry committee hearing to explain the OLc’s opinion, 
as well as the apparent aversion of the DOJ to an IG 
with robust independent investigatory authority.140 
Indeed, the OLc’s present resistance to IG oversight 
is in line with its insistence, since 1977, that IG over-
sight is unconstitutional.141

certain intra-agency remedial policies are also 
not likely to be effective in countering the OLc 
Op.142 Such policies include “providing IGs with 
explicit, unrestricted read-only access to agency 
information systems…[to] remove [any] roadblock 
to effective oversight of agency programs”;143 not 

“tipping off” the targets of investigations to prevent 
“destruction of evidence, intimidation of witnesses, 
or flight”;144 and increasing IG access to government 
contractors.145 each such approach would increase 
the quantity and accessibility of pertinent material. 
Agencies should not worry about the extensive scope 
of OIG access because the OIG system was designed 
to maintain objective, apolitical investigations.146 
As IG Horowitz testified, in 27 years his office has 
had no incident of misuse of private or “confidential” 
information. even if implemented, however, these 
policies will not suffice to counteract the obstruc-
tion that results from DOJ attorneys seizing upon 
statutory nondisclosure provisions as a basis for 
shielding the conduct, and potential misconduct, of 
DOJ staff from IG oversights.

Absent corrective action by the DOJ, congress 
must rectify the DOJ’s faulty statutory interpreta-
tion.147 As stated by the council of the Inspectors 
General on Integrity and efficiency (cIGIe), any 
legislative solution must “affirm[] the authority of 
an Inspector General under IG Act Section 6(a) to 
access, independently and without delay, all infor-
mation and data in an agency’s possession that the 
Inspector General deems necessary to conduct its 
oversight functions.”148

congress can correct the OLc’s misreading of 
“all” in several ways:

1. Write into § 3(a) that the attorney general’s role of 
“general supervision” over the IG does not include 
the power to restrict the disclosure of materials 
the IG requests or to otherwise interfere with 
IG investigations and audits except as stated in  
§ 8(e);

2. Amend § 6(a)(1) to state that IGs are “to have 
access to all records…with respect to which that 
Inspector General has responsibilities under 
this Act, unless Congress explicitly denies the OIG 
access to specified documents”;149 or “notwithstand-
ing any other law”;150 or

3. Adopt the cIGIe’s recommendation to pass legis-
lation to “unambiguously state…no law or provi-
sion restricting access to information applies to 
Inspectors General unless that law or provision 
expressly so states, and that such unrestricted 
Inspector General access extends to all records 
available to the agency, regardless of location or 
form.”151

Only by withdrawing the flawed OLc opinion or 
passing supplemental legislation can the original 
purpose of the IG Act and the intent of congress 
be restored: “to provide a means for keeping [fed-
eral agencies] and the congress fully and currently 
informed about problems and deficiencies” of fed-
eral agencies like the Department of Justice, and 
the “necessity” for “corrective action.”152 congress 
and the public both deserve the fullest information 
about the executive branch, its operations, and any 
fraud or abuses of its power and authority.

—Hans von Spakovsky is a Senior Legal Fellow and 
John-Michael Q. Seibler is a Visiting Legal Fellow 
in the Edwin Meese III Center for Legal and Judicial 
Studies at The Heritage Foundation.
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