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Thank you for inviting me to testify today on Mis-
sissippi efforts to examine and reform its civil 

asset forfeiture laws. My name is John Malcolm. I 
am the Director and the Ed Gilbertson and Sher-
ry Lindberg Gilbertson Senior Legal Fellow in the 
Edwin Meese III Center for Legal and Judicial Stud-
ies at The Heritage Foundation.1 The views I express 
in this testimony are my own, and should not be con-
strued as representing any official position of The 
Heritage Foundation.

A great many states and Congress are currently 
considering measures to make the system more fair 
and to reign in the abuse of civil asset forfeiture laws, 
and I am pleased that Mississippi is joining them in 
addressing an area of law urgently in need of reform.

The History of Civil Forfeiture
Civil asset forfeiture is a legal tool whereby law 

enforcement agencies seize property suspected of 
being involved in, or the fruits of, illicit activity. It is 
premised on a legal fiction, albeit one of ancient lin-
eage,2 that property itself can be guilty of a crime and 
thereby forfeited to the sovereign. This process does 
not require any individual to be charged with, much 
less convicted of, any crime related to that property.3

The history of civil forfeiture law in the United 
States can be traced to admiralty and customs law, 
when vessels found to contain contraband were 
seized and forfeited, oftentimes because the owner 
of the cargo or vessel was beyond the reach of U.S. 

courts. At the time, the Supreme Court of the United 
States recognized, in United States v. The Brig Malek 
Adhel,4 that, “this is done from the necessity of the 
case, as the only adequate means of suppressing the 
offence or wrong, or [e]nsuring an indemnity to the 
injured party.” For the next two centuries, other 
than a brief outburst of activity related to Prohibi-
tion when laws were revised to permit the seizure 
of vehicles used by bootleggers, forfeiture law large-
ly remained confined to the enforcement of cus-
toms law.

By the 1970s, this had begun to change.5 Congress 
passed the Comprehensive Drug Abuse Prevention 
and Control Act of 1970, which declared “[a]ll con-
trolled substances,”6 “[a]ll raw materials…which are 
used, or intended for use, in manufacturing” con-
trolled substances,7 and “[a]ll conveyances” used 
to transport them to be forfeitable.8 The Act was 
amended in 1978 to broaden the reach of forfeiture to 
include “[a]ll moneys, negotiable instruments, secu-
rities, or other things of value furnished or intended 
to be furnished” for the purchase of a controlled sub-
stance.9 In 1984, Congress enacted the Comprehen-
sive Crime Control Act,10 and expanded forfeiture’s 
reach yet again to include “[a]ll real property” used 
to commit or facilitate a drug-related offense.11

The most significant shift in forfeiture law con-
tained in the 1984 act, however, was the new ability 
of law enforcement agencies to retain the proceeds 
of successful forfeitures. Whereas prior law had 
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directed forfeiture proceeds be deposited into the 
General Fund, the 1984 act redirected these funds 
into a new account—the Assets Forfeiture Fund—
and empowered federal law enforcement agencies 
to spend this money outside the normal appropria-
tions process. In 1992, Congress established a sepa-
rate Treasury Forfeiture Fund into which agencies 
of the Treasury Department, such as the IRS, could 
deposit their forfeiture proceeds.12 Thus, Congress 
brought civil asset forfeiture into mainstream law 
enforcement. The goal was to empower federal law 
enforcement officials to go after the illegal prof-
its and ill-gotten property of drug kingpins and 
criminal organizations, thereby undercutting the 
profit incentives of the illegal drug trade—an admi-
rable goal to be sure and one which remains impor-
tant today.

While forfeiture law initially had a narrow and 
commendable goal, its scope has since expanded 
dramatically. Today, more than 400 federal stat-
utes covering a wide array of crimes authorize for-
feiture.13 In addition, virtually every state, includ-
ing Mississippi, has its own body of forfeiture laws. 
These statutes allow for the seizure of all manner of 
real and personal property, ranging from a family’s 
home to a small business’s bank account.

As forfeiture’s reach has grown, so too has the 
risk of seizing property from innocent people. 
Unfortunately, there are few procedural protections 
for innocent property owners. It is fair to character-
ize forfeiture law as being stacked against innocent 
owners in nearly every way possible.

Moreover, what began as a means to a laudable 
end has, in many instances, become the end itself, 
where law enforcement authorities appear to focus 
more on forfeiting money and property than catch-
ing and convicting criminals. The reason for this is 
the perverse profit incentive built into civil forfei-
ture law: Much, if not all, of the proceeds of success-
ful forfeiture cases are retained by the agencies that 
do the initial seizing, providing them with a funding 
mechanism that is totally outside the normal legis-
lative appropriations and oversight process. Police 
and sheriff’s departments and prosecutors’ offices 
often end up having a significant budgetary stake in 
the outcome of forfeiture cases and of the process in 
general. Indeed, a deputy sheriff in Kane County, Illi-
nois, wrote in a training book that “[a]ll of our home 
towns are sitting on a tax-liberating gold mine.”14

The scope of civil asset forfeiture has also been 
dramatically expanded by the federal government’s 
equitable sharing program.15 Under this program, 

state and local agencies may partner with the fed-
eral government, which prosecutes forfeiture cases 
under federal law and returns a portion—up to 80 
percent—of the proceeds to the original seizing 
agency. In 2013, the Department of Justice paid out 
$657 million in equitable sharing payments. In fis-
cal year 2015, Mississippi law enforcement agencies 
received more than $2.72 million under this pro-
gram16—funds that are, pursuant to federal rules 
governing the program, completely beyond the juris-
diction of the Mississippi state legislature. This has 
the effect of encouraging state and local law enforce-
ment authorities to circumvent any state forfeiture 
laws which make it more difficult to seize and forfeit 
assets, or which impose greater control over how 
forfeiture funds may be spent.

Hundreds of law enforcement agencies and task 
forces across the country have grown dependent 
on forfeiture funds, seizing the equivalent of 20 
percent or more of their annual budgets.17 It is this 
direct financial stake in the scale and scope of for-
feiture operations that has led some to denounce 
civil asset forfeiture as “policing for profit.” After 
all, government agencies should not be permitted to 
finance themselves independently from the legisla-
tive process. If a judge’s salary and office budget were 
determined to a great degree by the number and 
amount of fines that he imposed on criminal defen-
dants appearing before him, many would question 
the judge’s objectivity and the fundamental fair-
ness of the process.18 The same is true with respect 
to civil asset forfeiture as it is currently practiced in 
most jurisdictions.

That “intersection of power and profit”19 led 
Texas Supreme Court Justice Don Willet to pen a 
sharp dissent in a recent forfeiture case before the 
Texas high court, criticizing modern civil forfei-
ture as a system that “victimiz[es] innocent citizens 
who’ve done nothing wrong.”20 In El-Ali v. Texas, 
Zaher El-Ali challenged Texas’s “innocent owner” 
defense, which, like federal law and the law in most 
states puts the burden on citizens in forfeiture cases 
to, in effect, prove their own innocence. Ali argued 
that this violated his due process rights under the 
Texas constitution, a challenge the Texas Supreme 
Court opted not to hear.

In his dissent to the denial of review, Justice Wil-
let took modern forfeiture to task for treating prop-
erty owners worse than criminals, with innocent 
owners “presumed guilty and required to prove 
their innocence.”21 In Justice Willet’s view, decades 
of steadfast determination to expand the reach of 
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his state’s forfeiture regime has resulted in a system 
that tests constitutional boundaries and prioritizes 
steady revenue streams over the legal rights of the 
citizens. As Justice Willet warned, “When agency 
budgets grow dependent on asset forfeiture, not as 
an occasional windfall or supplement but as indis-
pensable revenue to fund basic operations, constitu-
tional liberties are unavoidably imperiled.”22

Now, I would like to make something crystal 
clear. I have the utmost respect for law enforcement. 
I spent ten years in the Department of Justice as an 
Assistant United States Attorney, an Associate Inde-
pendent Counsel, and a Deputy Assistant Attorney 
General in the Criminal Division. During the course 
of my career in these and other positions, I have dealt 
with hundreds, if not thousands, of law enforce-
ment officials. I believe that the vast majority of law 
enforcement officers are dedicated public servants 
who perform their duties in a forthright and ethical 
manner. I also firmly believe that law enforcement 
authorities play a vital role in our society and have 
an incredibly difficult and dangerous job to do. For 
these and other reasons, law enforcement authori-
ties should be adequately, indeed generously, funded.

That having been said, I recognize that states 
have many competing needs, policies, and goals. If 
forfeiture funds were deposited into a general rev-
enue account, rather than retained by law enforce-
ment agencies, there would be much greater account-
ability and oversight. Other agencies and interest 
groups must submit budget requests and justify 
these requests, and there is no reason this principle 
of good government ought not apply to law enforce-
ment agencies as well. And regardless, even if law 
enforcement authorities are permitted to keep some 
or all of the proceeds from forfeitures that they ini-
tiate, the process for seizing and forfeiting property 
from its owners should be open and fair and the uses 
to which those funds are put should be transparent, 
which is not the case today. To do otherwise will only 
engender disrespect for the rule of law and will cre-
ate an unnecessary and regrettable divide between 
law enforcement authorities and the general public, 
which is something our society can ill-afford.

Lack of Legal Protections in Civil Asset 
Forfeiture

One of the main criticisms against civil asset for-
feiture is that the deck is stacked against any prop-
erty owner who wishes to contest the forfeiture.23 
Because the legal proceedings are, as noted, against 
property rather than a person, property owners do 

not enjoy many of the ordinary constitutional pro-
tections that would be afforded to them if they were 
facing criminal charges.

First, a large number of forfeiture cases never 
see the inside of a courtroom.24 At the federal level, 
between 1997 and 2013 an astounding 88 percent of 
cases were handled administratively—that is, the 
agency that stands to gain financially from the for-
feiture gets to act as investigator, prosecutor, judge, 
and jury.25 The rules and deadlines governing these 
proceedings are complicated and opaque, and are 
replete with technicalities and traps for the unwary 
(and likely unrepresented) property owner.

Second, unlike in a criminal case, there is usu-
ally no entitlement to representation by counsel or 
to a preliminary hearing.26 Forfeitures are often 
for amounts small enough that it makes no ratio-
nal economic sense to challenge a property seizure, 
since in many cases attorneys’ fees will outweigh 
the value of whatever has been seized. With no pre-
liminary hearing, a person’s property can be tied up 
for months, even years, potentially creating extreme 
hardship, especially for those of modest means or 
those who are trying to run small businesses.27

Third, unlike in criminal cases, where prosecu-
tors must prove a defendant’s guilt beyond a reason-
able doubt, in civil forfeiture cases in Mississippi, 
prosecutors need only establish the basis for the for-
feiture by a preponderance of the evidence,28 a low 
standard given that the property at issue could be 
a person’s life savings or a family’s home. In recent 
years, a number of states have moved to heighten 
evidentiary standards in civil forfeiture cases to, 
for example, “clear and convincing” evidence. And 
while I have little doubt that many, possibly even 
the vast majority, of forfeitures are, in fact, merito-
rious, it should not be unduly burdensome for law 
enforcement authorities to satisfy a higher standard 
in meritorious cases, and such a standard would be 
much more protective of property owners and more 
appropriate given the quasi-criminal nature of the 
proceedings.29

Fourth, while Mississippi’s civil forfeiture laws 
have, quite laudably, been interpreted by the courts 
to place the burden on the state to prove, by a pre-
ponderance of the evidence, that the property owner 
had actual knowledge of the crime in question, or 
was willfully blind to it,30 there is a significant excep-
tion. Money found “in close proximity to forfeitable 
controlled substances” is presumed to be forfeit-
able, and the “burden of proof is upon claimants 
of the property to rebut this presumption.”31 This 
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requires innocent owners to prove a negative—that 
the underlying crime was committed without their 
knowledge or consent—a difficult thing to do, and an 
inversion of the legal axiom that in a criminal con-
text, one is innocent until proven guilty. Such a pre-
sumption, so long as it is rebuttable, may make sense 
if reasonable threshholds are established in the law, 
say, for example, a large amount of cash found in 
close proximity to a large quantity of drugs (Would 
anybody seriously doubt that $50,000 found near a 
kilogram of cocaine would not, in all likelihood, be 
connected to the sale of drugs?), but not for smaller 
amounts (such as someone with $200 in cash and a 
couple of joints of marijuana).

In an effort to compensate for these deficiencies, 
some states, including New Mexico,32 Nebraska,33 
Minnesota,34 Montana,35 and New Hampshire36 
have recently reformed their civil forfeiture laws to 
require a criminal conviction as a prerequisite to a 
civil forfeiture action—that is, someone (usually the 
property owner) must be convicted of a crime before 
civil forfeiture of associated property is authorized. 
I understand the sentiment behind such a move. 
Many of the organizations Heritage has worked with 
on the forfeiture reform issue espouse such a stan-
dard. However, I believe that requiring conviction 
in all cases (or otherwise abolishing civil forfeiture) 
may be a bridge too far.

Consider a situation in which law enforcement 
authorities discover property clearly tied to crimi-
nal activity, such as a large sum of money in close 
proximity to a large quantity of drugs in a stash 
house, but cannot locate the property’s owner. 
Clearly nobody will return to claim the property 
now that the police are on the scene. In such a cir-
cumstance, it would make little sense to prevent 
the property from being forfeited until the owner 
can be located. Or suppose the owner is located but 
no charges are filed against him because either he 
is immunized in return for his cooperation against 
others or the charges are dismissed because of some 
procedural irregularity. In such circumstances, 
civil asset forfeiture might still be appropriate even 
though no conviction was obtained. Similarly, situa-
tions may arise where a property’s owner is beyond 
the reach of U.S. authorities, and therefore not able 
to be brought to trial. The property owner could 
be a fugitive from justice or a resident of a country 
without an extradition treaty. Circumstances such 
as these were the primary motivating factor behind 
the earliest admiralty forfeiture laws. In situations 
like these, a criminal conviction requirement would 

make it unduly difficult to achieve a just outcome; 
recognizing this, the Montana legislature created a 
series of reasonable exceptions to its new conviction 
requirement precisely to address the sort of situ-
ations I have outlined here.37 While I fully endorse 
reforming forfeiture laws to make them more fair 
and transparent, I do not want to throw out the baby 
with the bath water. Any reform effort should take 
such circumstances into account.

Perverse Incentives of Forfeiture
Mississippi law allows agencies which seize prop-

erty to retain the proceeds of successful forfeitures.38 
In the event that the underlying criminal investiga-
tion is conducted by a single law enforcement agency, 
forfeiture proceeds are divided between the seiz-
ing agency, which receives 80 percent of the sum, 
and the State Treasurer, who receives the remain-
ing 20 percent for deposit into the state’s General 
Fund.39 Should multiple agencies be involved, “the 
law enforcement agency whose officers initiated the 
criminal case” receives 80 percent of the proceeds, 
while the remainder is “divided equitably between 
or among the other participating law enforcement 
agencies.”40 All funds are credited to the receiving 
agency’s budget and are available to be spent with-
out the usual political oversight.41 Law enforcement 
agencies may also “maintain, repair, use and operate 
for official purposes” seized and forfeited property, 
such as vehicles.42

It is impossible to assess with any certainty the 
scale of civil forfeiture under Mississippi state law 
because law enforcement agencies are not required 
to track their civil forfeiture activities. However, 
even without comprehensive state records, we can 
look to payments received by state agencies via the 
federal equitable sharing programs administered by 
the Justice and Treasury Departments to get a rough 
sense of forfeiture activities in the state. Between 
2000 and 2013, Mississippi agencies received nearly 
$50 million in forfeiture proceeds in addition to any 
property and proceeds derived from state-law for-
feiture cases.43

Just a few miles from here, in Richland, Missis-
sippi, the town recently opened a $4.1 million police 
station paid for with the proceeds of property and 
cash seizures executed along a narrow strip of Inter-
state 20.44 Forfeiture funds were used to buy the 
city a fleet of police vehicles and a “top-level train-
ing center” as well. The mayor, Mark Scarborough, 
has defended this use of forfeiture funds as a means 
of sparing taxpayers the burden of financing law 
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enforcement activities and thus freeing public funds 
for other priorities. This is a common defense of for-
feiture financing, but it frequently results in what 
is known as “budget supplanting,” where govern-
ments reduce future law enforcement budgets by the 
amount generated via forfeiture in prior years, on 
the expectation that the difference can be made up 
through civil forfeiture. Forfeiture funds effectively 
become a necessary source of revenue, and depart-
ments face tremendous pressure to seize property—
on increasingly dubious grounds as budgetary pres-
sure increases—to finance their basic operations.

It is unfortunate, but not surprising, that the 
financial incentive to seize cash and valuable prop-
erty is so high that it sometimes warps the priorities 
of law enforcement officials, and can lead to over-
zealous and unjust enforcement efforts fueled by 
the desire to seize cash and property. Authorities in 
some jurisdictions have been known to allow people 
to commit crimes, just so they can later seize the 
cash that was earned from those crimes. The City 
Attorney of Las Cruces, New Mexico, for example, 
was caught on videotape telling a roomful of people 
how police officers waited outside a bar hoping that 
the owner of a 2008 Mercedes would walk out drunk 
because they “could hardly wait” to get their hands 
on his vehicle.45

In Tewksbury, Massachusetts, Russ Caswell had 
to fight for years to win back his family-run motel 
after local authorities partnered with the Drug 
Enforcement Agency (DEA) to seize and forfeit the 
property. The government’s rationale in that case: 
there had been 15 drug-related arrests at the Motel 
Caswell over a 14-year period. In the same period, 
he had rented over 200,000 rooms. In each case, Mr. 
Caswell had cooperated with the authorities, even 
going so far as to offer them free rooms as they con-
ducted drug enforcement operations. During a depo-
sition in that case, one DEA agent admitted that 
financial gain played a significant role in determin-
ing which properties would be selected for forfeiture. 
Mr. Caswell’s property, which he owned outright 
and later sold for $2.1 million, was a target too lucra-
tive to pass up.46

Regrettably, there have also been alarming 
instances where the object of law enforcement 
operations was clearly to seize property rather than 
arrest suspected criminals. Minnesota’s somewhat 
infamous Metro Gang Strike Force was shut down 
after it was revealed that strike force personnel 
were seizing property from citizens for their own 
personal use, including television sets, cars, and 

cash.47 In another case in Tennessee, officers of the 
21st Judicial District Drug Task Force pulled over a 
refrigerated truck and discovered nearly $500,000 
in cash, plastic wrapped and hidden throughout the 
vehicle. That money may well have been drug money, 
but the officers had absolutely no interest in arrest-
ing the potential courier, or even questioning him 
about his activities—they were caught on dashboard 
cameras pressuring the driver into signing away all 
rights to the money in exchange for his freedom.48 
And in Oklahoma, Sheriff Bob Colbert and Captain 
Jeffrey Gragg were recently indicted by a grand jury 
on felony counts of bribery and extortion for alleg-
edly allowing a suspected drug dealer to go free in 
exchange for $10,000 in cash discovered in his vehi-
cle.49 The suspect was later arrested and convicted 
in Missouri on methamphetamine distribution 
charges and is awaiting sentencing.

Highway stops in general have become a real 
problem in some areas. A local news investigation 
in Tennessee revealed that drug task force officers 
were ten times more likely to patrol the westbound 
lanes of I-40 than the eastbound lanes.50 Why? It 
was well known that illegal drugs from Mexico were 
transported into Nashville and across the state on 
the eastbound side of the highway, while the illegal 
drug profits flowed back on the westbound side of 
the road. The same thing happened, and may still 
be happening, in Volusia County, Florida;51 Tenaha, 
Texas;52 and other locations. Nationwide, there have 
been more than 62,000 roadside seizures since 2001, 
executed without warrants or indictments.53

Forfeiture-related traffic stops follow a common 
pattern. Drivers—usually those with out-of-state 
license plates—are stopped on some pretext. The 
officer then engages the driver in conversation and 
asks whether he is carrying any cash, and whether 
it is alright if the officer searches the car. If large 
amounts of currency are found, the officer claims it 
is somehow drug-related, even if no drugs or traces 
of drugs are present, and then seizes it. If a driver 
refuses to consent to a search of his vehicle, which 
he has a right to do, drug dogs are often brought in.

This is what happened when Straughn Gorman 
was stopped for a minor traffic violation on a high-
way in Nevada.54 Gorman told the trooper he was 
on his way to California to visit his girlfriend, and 
intended to move there. He acknowledged that he 
was carrying cash, but refused to allow a search of 
his motorhome. The State Trooper let Gorman go, 
but then contacted another officer and alerted him 
that Gorman was heading his way, that he believed 
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Gorman’s motorhome had large amounts of curren-
cy onboard, and that he should have his drug-sniff-
ing canine standing by to ensure that troopers would 
have probable cause to search the vehicle. Gorman 
was pulled over for a second time shortly thereaf-
ter, on the pretext of a moving violation. Again, he 
refused to consent to a search of the vehicle. The sec-
ond State Trooper had his drug dog sniff the vehicle, 
and the canine alerted to narcotics. A search ensued 
which uncovered over $167,000 in cash but no drugs 
of any kind. The entire sum was seized. Gorman 
elected to fight the seizure, and his case recently 
went to trial. The trial court judge ruled that it was 
clear that the state troopers had conspired to deprive 
Gorman of his 4th Amendment rights, and, worse 
still, that the U.S. Attorney’s office handling the case 
had not disclosed critical facts tying the two traf-
fic stops together. The judge ordered that Gorman’s 
money be returned and invited him to file for attor-
ney’s fees. That case is now being appealed.

Motorists are often threatened with criminal 
charges and pressured to sign away their rights to 
the property on the spot in exchange for not being 
arrested. In Tenaha, Texas, officials threatened 
to take children into child protective custody as a 
means of coercing parents to part with cash and 
valuables. Tenaha settled a class-action lawsuit 
on behalf of the dozens of motorists subjected to 
this treatment, and agreed to a multi-million-dol-
lar payout.

The perverse incentives of forfeiture do not stop 
at the side of the road. The IRS and other agencies 
have seized and forfeited the bank accounts of indi-
viduals and small businesses for alleged “structur-
ing” violations55—even when the authorities have no 
reason whatsoever to believe that the money in those 
accounts was derived from an illegal source. There 
are a great many legitimate and sensible reasons why 
honest businesses make regular cash deposits under 
$10,000, yet this did not stop the seizure of $63,000 
from Maryland dairy farmers Randy and Karen 
Sowers, or $33,000 from Iowa restauranteur Carole 
Hinders. Mrs. Hinders was lucky enough to win her 
money back with the assistance of the public interest 
law firm, the Institute for Justice (IJ).56 IJ also helped 
the cash-strapped Sowers, who initially agreed to a 

“settlement” in which the IRS kept roughly $30,000 
of the Sowers’ hard-earned money. Just a few weeks 
ago—more than four years after the initial seizure—
the IRS agreed to return all of their money.57

There are hundreds of documented instances 
where property or money has been seized from 

individuals under highly questionable circumstanc-
es. There are likely hundreds, if not thousands, more 
undocumented instances. The simple fact is that the 
perverse incentives of civil forfeiture encourage the 
seizure of property and a skewed legal system offers 
too few protections for innocent property owners.

Forfeiture: A Disproportionate Response
Another problem with civil forfeiture is that some 

seizures appear to be wildly disproportionate and 
unfair in relation to the alleged offense, and often 
reach property owners who are wholly innocent of 
any wrongdoing. In Detroit, Michigan, authorities 
raided a “Funk Night” event at the Contemporary 
Art Institute and seized 40 cars from the 130 attend-
ees on the theory that the attendees were some-
how responsible for the failure by organizers of the 
event to obtain a proper alcohol permit. Since the 
cars had transported the guests to the event, they 
were subject to seizure as “facilitating” property, 
and each attendee had to pay $900 to get his or her 
car back. A judge later determined the seizure was 
unconstitutional.58

In Philadelphia, law enforcement authorities 
have made a disturbing habit of seizing family 
homes because of minor crimes perpetrated on the 
property without the knowledge of the property 
owner. For example, Rochelle Bing’s son, Andrew 
Bing, sold crack cocaine to an undercover infor-
mant working for the Philadelphia police. Because 
the sales were conducted out of his mother’s house, 
Philadelphia moved to evict her and forfeit her home. 
Ms. Bing fought the forfeiture for two years, appear-
ing in court 23 times before prosecutors finally 
agreed to drop the forfeiture action and let her keep 
her home.59 Philadelphia authorities also attempt-
ed to seize the home of Chris and Markela Sourov-
elis, whose son had, unbeknownst to them, sold 
$40-worth of heroin to an undercover cop.60 In both 
instances a crime was unquestionably committed, 
but do such minor offenses merit rendering families 
homeless, especially when the home owners were 
unaware of the crime?

Then there is the case of 77-year-old Margaret 
Davis, whose Philadelphia home was targeted for 
forfeiture after a drug dealer—in the midst of a police 
chase, no less—broke into her home and attempted 
to hide the drugs in his possession. The dealer had 
been able to gain easy access because Davis, bedrid-
den due to serious medical ailments, relied on her 
neighbors to provide her care. She frequently left 
her doors unlocked so they could come in and tend 
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to her. Despite the fact that Davis clearly was not 
involved, the Philadelphia District Attorney filed 
a motion to seize the property. Were it not for pro 
bono representation from a legal clinic at the Uni-
versity of Pennsylvania Law School, it is likely that 
Ms. Davis would have lost her home. Even with the 
clinic’s counsel, it took 18 months for the city to drop 
its efforts to seize Davis’s home.61

Fortunately, the Mississippi Supreme Court has 
adopted a test in civil forfeiture cases that reviews 
both the property’s instrumentality and the propor-
tionality of the forfeiture to the underlying crimi-
nal offense. In One Charter Arms v. State, the court 
adopted a four-pronged test for determining the 
constitutionality of a forfeiture.62 The test considers:

1. The nexus between the offense and the property 
and the extent of the property’s role in the offense;

2. The role and culpability of the owner;

3. The possibility of separating the offending prop-
erty from the remainder; and

4. Whether, after a review of all relevant facts, the 
forfeiture divests the owner of property which 
has a value that is grossly disproportionate to the 
crime or grossly disproportionate to the culpabil-
ity of the owner.63

In One Charter Arms, the state sought forfeiture 
of a Corvette whose owner had pled guilty to pos-
session of cocaine, for which he was fined $2,500. 
The court, applying the test outlined above, deter-
mined that while the vehicle was forfeitable as an 
instrumentality of crime, such a forfeiture would be 
grossly disproportionate, owing to the fact that the 
cocaine was on the offender’s person, not hidden in 
the vehicle, that he had no prior convictions, and had 
already paid a fine and been placed on probation.

This is laudable, but it is worth pointing out that 
this type of judicial review of the proportionality of 
a seizure and forfeiture is only applied in cases that 
make it to a court. Many do not. Seizures may go 
uncontested for the simple fact that owners cannot 
afford to hire an attorney. And, as I have laid out, for 
many innocent property owners, their civil forfei-
ture cases begin and end on the side of a road.

Lack of Accountability and Oversight
Mississippi law provides law enforcement 

agencies with the means to generate potentially 

significant sums of money outside the normal 
appropriations process. Unfortunately, current law 
affords little in the way of transparency or account-
ability. Mississippi law enforcement agencies partic-
ipating in seizure and forfeiture operations are not 
required to track or report their activities, meaning 
it is extremely difficult to know precisely the scale of 
these agencies’ forfeiture operations, the volume of 
funds they are bringing in, and how these funds are 
being spent.

It is difficult to imagine any other government 
agency generating and spending such significant 
sums of money in total secrecy, answerable to nei-
ther state nor local legislators. Such opacity creates 
the conditions for corruption and malfeasance. Even 
if forfeiture expenses are entirely above board, the 
public might be hard pressed to believe law enforce-
ment authorities’ assertions of beneficence given 
their unwillingness to face public scrutiny.

As Louis Brandeis once said, “Sunlight is said 
to be the best of disinfectants.”64 Indeed, in juris-
dictions throughout the country where forfei-
ture laws provide police and prosecutors with an 
influx of cash and no real accountability, some law 
enforcement officials have spent their forfeiture 
funds in highly questionable ways. In Georgia, the 
Fulton County District Attorney used forfeiture 
proceeds to purchase sports tickets, paid for office 
parties, made donations to a lawyers’ group that 
inducted him into its hall of fame, and paid for a 
personal home security system for his private resi-
dence.65 A former sheriff in Camden County, Geor-
gia, spent $90,000 of forfeiture funds on a Dodge 
Viper to impress school kids as part of the Drug 
Abuse Resistance Education (DARE) program. He 
also used forfeiture money to pay prison inmates 
to build a private weekend home for himself, and 
donated $250,000 to his alma mater to finance a 
scholarship in his own name.66

In Oklahoma, audits of county forfeiture funds 
have revealed significant discrepancies and ques-
tionable practices pertaining to forfeited assets.67 
One assistant district attorney disregarded a court 
order to sell a forfeited home at auction, instead 
deciding to live in it rent-free for five years. Another 
assistant district attorney used $5,000 in forfeiture 
funds to make student loan payments. Law enforce-
ment officials in other jurisdictions have used forfei-
ture funds to finance lavish “training” trips to exot-
ic locales,68 to purchase margarita machines69 and a 
zamboni,70 and, believe it or not, to procure marijua-
na and prostitutes.71
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Here in Mississippi, the City of Bay St. Louis 
was recently taken to task by federal auditors over 
$300,000 in missing funds derived from the federal 
equitable sharing program.72 The Justice Depart-
ment noted that the police department did not prop-
erly report expenditures, allowed equitable sharing 
funds to be commingled with the city’s general fund, 
and failed to consistently follow proper internal 
procedures for documenting and approving expen-
ditures. Worse still, DOJ officials noted that it had 
discovered “impermissible expenditures” of equi-
table sharing funds, which are, per the rules of the 
program, supposed to be spent only to further law 
enforcement activities. In light of the city’s many 
infractions, the Justice Department elected to freeze 
the city’s equitable sharing account, and barred the 
Bay St. Louis police from receiving or spending any 
further equitable sharing proceeds until “corrective 
actions are performed.”73

A lack of public oversight and accountability can 
also breed carelessness, sloppiness, and indifference 
on the part of some law enforcement officers. Con-
sider the situation facing Hank Mosley and Tanya 
Andrews, residents of a boarding house who had the 
misfortune of living in the same building as a sus-
pected drug dealer. When Philadelphia police raid-
ed the dealer’s room in 2011, officers also broke into 
Mosley’s and Andrews’s rooms, seizing $2,000 in 
cash from Mosley and another $1,500 from Andrews 
despite the fact that neither had any affiliation 
with the drug dealer. Several weeks later the dealer 
received notice that the district attorney intended 
to forfeit his assets. Mosley’s and Andrews’s cash 
was somehow listed as being in his possession, and 
thus subject to forfeiture. It was an easily resolvable 
error, but the city refused to acknowledge the mis-
take. Both had to hire attorneys. Andrews appeared 
in court five times before a judge ordered her funds 
returned. Mosley, meanwhile, had moved to Colora-
do, missed a court appearance, and lost his money by 
default.74

A lack of adequate oversight and accountability 
makes situations like these not only possible, but 
exceedingly difficult to detect. The effect is to cre-
ate an atmosphere where public officials can bury 
indiscretions rather than identify responsible par-
ties, effectively shielding themselves from public 
scrutiny. There is a strong public interest in rooting 
out government corruption, and an equally strong 
governmental interest in avoiding even the appear-
ance of it. Neither interest is adequately served by 
the present system.

Funding Law Enforcement Without Civil 
Forfeiture

Forfeiture proceeds should be redirected to a 
neutral account or general revenue fund controlled 
by legislators, and appropriated through normal 
budgetary processes. Many in the law enforcement 
community view such a reform as a significant 
threat. I understand their concerns. Governments at 
all levels have endured hard times of late, with pub-
lic funds—always a precious commodity—especially 
scarce. While many other governmental agencies 
can reduce the scope of their missions to deal with 
budget shortfalls, the job of policing our streets and 
protecting our communities is not often one that 
can be safely scaled back.

In light of these budget pressures, many have 
argued that police, sheriffs, and prosecutors will be 
inadequately funded without their continued con-
trol of forfeiture funds. While that is certainly pos-
sible, I am skeptical for several reasons.

First, it is worth noting that law enforcement 
agencies have only had access to forfeiture proceeds 
as a revenue source since 1985, when Congress first 
allowed federal agencies to retain the proceeds of 
their seizures. For two centuries before that, it was a 
well-established precept that proceeds derived from 
forfeiture were to be deposited into the general rev-
enue fund.

Second, forfeiture reform is about rebalancing a 
skewed system, not about reducing the budgets of 
law enforcement agencies. If a particular agency’s 
approved budget does not adequately cover its needs, 
it will likely have a compelling case to make before 
the legislature as to why its budget allocation should 
be increased. Again, law enforcement agencies 
should be generously funded, but they should not 
be able to write their own check to subsidize their 
approved budgets, especially utilizing a process that 
is insufficiently protective of the rights of innocent 
property owners.

The power of the purse has historically rested 
with the elected legislators of our communities, our 
states, and our nation. This has always been consid-
ered essential to keeping the various agencies of gov-
ernment accountable to the people. There may well 
be harm to a particular agency if a legislature does 
not fully fund it. The harm to society is far greater, 
however, if that agency is able to circumvent the 
political process entirely. And given the powerful 
incentives and procedural deficiencies of current 
forfeiture law, the risk of abuse is simply too great.
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Reforming Civil Forfeiture
There have been some positive developments, 

particularly at the state level, that may help to ame-
liorate some of these abuses, which you may wish 
to consider as you go about the task of reforming 
your own civil forfeiture law. The Justice Depart-
ment is engaging in a “top-to-bottom” review of its 
forfeiture program and has already revised some 
of its polices regarding the equitable sharing pro-
gram and seizures in “structuring” cases. Congress 
is presently debating legislative reforms, such as 
the Deterring Undue Enforcement by Protecting 
Rights of Citizens from Excessive Searches and Sei-
zures (DUE PROCESS) Act75 and the Fifth Amend-
ment Integrity Restoration (FAIR) Act,76 which 
seek to rectify many of the inequities in federal for-
feiture law.

Several states have recently passed forfeiture 
reform measures. For instance, Maine, North Dako-
ta, and Vermont require that forfeiture funds be 
deposited into the state’s general treasury, and Mis-
souri places those funds into an account earmarked 
for public education. Others, such as Connecticut, 
Florida, and Utah, have raised the standard of proof 
that the government must establish for a “prepon-
derance of the evidence” to “clear and convincing 
evidence,”77 while Wisconsin requires proof “beyond 
a reasonable doubt” to justify forfeiture.78 Others, 
such as the District of Columbia, place the burden 
on the government to prove that an owner either did 
know, or was willfully blind to the fact, that his prop-
erty was being used for an illegal purpose. Wash-
ington, DC’s reform also raised the burden of proof 
to “clear and convincing” when the property being 
seized is real property.79 And Minnesota, Montana, 
Nebraska, North Carolina, New Mexico, New Hamp-
shire, and Colorado have essentially abolished civil 
forfeiture at the state level, requiring a conviction or 
guilty plea from the property owner before a forfei-
ture proceeding can be instituted.80 Michigan’s leg-
islature recently passed a reform package that would 
raise the standard of proof to “clear and convincing” 
and impose a host of new reporting requirements 
designed to bring greater transparency to the state’s 
forfeiture system.81

Recently, The Heritage Foundation’s Meese 
Center released Arresting Your Property, a detailed 
report on civil asset forfeiture.82 In it, we propose 
nine common-sense measures, some of which may 
be pertinent to and suitable for your purposes, that 
are intended to serve as guiding principles of forfei-
ture reform:

1. Restore legislative control of forfeiture pro-
ceeds by redirecting them to the General 
Fund. Law enforcement should not be a profit 
center. Lawmakers should bar law enforcement 
agencies from retaining the forfeiture funds they 
generate and mandate that these proceeds go 
instead to a jurisdiction’s General Fund.

2. Eliminate equitable sharing. The federal gov-
ernment should not be encouraging state and 
local law enforcement to bypass state and local 
laws. Equitable Sharing hampers state efforts to 
protect innocent property owners and reinforces 
the profit motives at the core of forfeiture abuse. 
Internal Justice Department  policy changes are 
insufficient; the program should be abolished. 
Until then, states should consider policy reforms 
that disallow their law enforcement agencies 
from bypassing their own laws.

3. Raise the burden of proof. The government 
should be required to demonstrate that property 
is subject to forfeiture by “clear and convincing 
evidence,” a standard significantly higher than 
the current “preponderance of the evidence.”

4. Reaffirm the presumption of innocence. 
Property owners should not have to disprove the 
government’s case; rather, the burden should be 
on prosecutors to demonstrate that owners knew 
their property was being used in the commission 
of a crime.

5. Ban “bartering.” Property owners should not 
be pressured into waiving their rights on the side 
of a road or in the heat of the moment. All law 
enforcement agents should be barred from “bar-
tering”—offering to let property owners go if they 
sign away their property on the spot.

6. Provide for indigent defense. Forfeiture 
is a highly complex system that most citizens are 
ill-prepared to face alone. Because of its quasi-
criminal nature, claimants who cannot afford 
counsel should be able to petition a court for 
the appointment of counsel at the government’s 
expense, and victorious property owners who 
retained counsel should be afforded a chance to 
recoup their attorney’s fees.

7. Protect property owners’ rights in adminis-
trative forfeitures. Most federal civil forfeiture 
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cases begin and end in the bowels of a federal 
agency. Agencies should be required to reform 
their internal procedures to make the process 
fairer and more transparent, clearly advising 
potential claimants about their rights to con-
test a seizure and to legal representation. Prop-
erty owners should also be afforded the right to 
a prompt pre-seizure or immediate post-seizure 
hearing before a judge.

8. Ensure transparency through report-
ing requirements. Law enforcement agen-
cies involved in civil forfeiture cases should be 
required to record the details of their seizures 
and forfeitures. These reports should specify 
what was seized, the amount or value of the seized 
goods, the alleged criminal conduct giving rise to 
the forfeiture, whether anyone was ever arrested 
for, or convicted of, said criminal conduct, wheth-
er the forfeiture action was challenged, the final 
disposition of the property or currency, and how 
forfeiture funds have been spent.

9. Provide for review of forfeiture settle-
ments. Given the complexity of forfeiture law and 
the tremendous pressure that property owners 
face to settle forfeiture cases (sometimes because 
they are threatened with criminal charges if they 
continue to contest the forfeiture), in cases in 
which a claimant is not represented by counsel, 
any proposed settlement should be reviewed by a 
neutral third party, preferably a judge.

These reforms have been endorsed by 15 biparti-
san national organizations, from the American Civil 
Liberties Union to the Institute for Justice. The full 
report is attached to this testimony.

As I have noted, I am skeptical of the necessi-
ty for a criminal conviction in all forfeiture cases. 
There are circumstances where property is undeni-
ably linked to criminality, but where that property’s 
owner is simply beyond the reach of U.S. authorities, 
or where criminal prosecution may be otherwise 
impossible or unadvisable. In my view, such circum-
stances should be taken into consideration as part of 
any reform effort. Regardless, enhancing procedural 
protections for property owners will help ensure a 
fair system that protects the innocent.

Addressing the financial incentives of forfeiture 
is crucial. The best policy would be to restore legisla-
tive control of forfeiture funds. Alternatively, Missis-
sippi could consider creating an oversight committee 

made up of retired judges and prosecutors and other 
interested and responsible members of the pub-
lic (in other words, knowledgeable individuals who 
are not directly affiliated with the law enforcement 
office seeking the funds) that would be charged with 
approving the use of forfeiture funds by law enforce-
ment authorities and with monitoring whether those 
funds were, in fact, used in the approved manner. 
While this would not eliminate the profit motive of 
law enforcement agencies, it would at least provide 
the public with a greater degree of confidence that 
forfeiture proceeds were being used in an appropri-
ate manner that would best serve the public’s needs.

Despite forfeiture’s noble intentions, the many 
stories of innocent victims and law enforcement 
abuses—too many to ignore—indicate that the pen-
dulum has swung too far in favor of law enforcement 
and that systemic problems exist that should be rec-
tified. Yet, in reforming civil forfeiture laws, we must 
be careful not to swing the pendulum too far in the 
opposite direction. For the sake of all citizens, the 
process must be made fair and transparent, and the 
profit incentive in forfeiture should be abolished, or 
at the very least severely constrained and subject-
ed to considerable oversight. Civil asset forfeiture 
should remain focused on its original purpose of 
depriving criminals of their ill-gotten gains, but we 
must be sure that it is criminals and only criminals 
who are being impacted.

Thank you for your invitation to testify today. 
I would be happy to answer any questions you 
may have.

*******************

The Heritage Foundation is a public policy, 
research, and educational organization recognized 
as exempt under section 501(c)(3) of the Internal 
Revenue Code. It is privately supported and receives 
no funds from any government at any level, nor does 
it perform any government or other contract work.

The Heritage Foundation is the most broadly sup-
ported think tank in the United States. During 2014, 
it had hundreds of thousands of individual, founda-
tion, and corporate supporters representing every 
state in the U.S. Its 2014 income came from the fol-
lowing sources:

Individuals 75%
Foundations 12%
Corporations 3%
Program revenue and other income 10%
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The top five corporate givers provided The Heri-
tage Foundation with 2% of its 2014 income. The 
Heritage Foundation’s books are audited annually 
by the national accounting firm of RSM US, LLP.

Members of The Heritage Foundation staff testi-
fy as individuals discussing their own independent 
research. The views expressed are their own and do 
not reflect an institutional position for The Heritage 
Foundation or its board of trustees.
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