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Mr. Chairman, Mr. Ranking Member, Members 
of the Subcommittee:

My name is Paul J. Larkin Jr. I currently am a 
Senior Legal Research Fellow at The Heritage Foun-
dation. Most of my career has involved working in the 
criminal justice system in one capacity or another. 
For example, I worked at the Department of Justice 
in the Organized Crime and Racketeering Section of 
the Criminal Division and in the Office of the Solici-
tor General. I also was Counsel to the Senate Judi-
ciary Committee when Senator Orrin Hatch was the 
Chairman. The views I express in this testimony are 
my own and should not be construed as representing 
any official position of The Heritage Foundation.

Thank you for the opportunity to testify about 
the bank settlement agreements. I have previously 
discussed third-party payment conditions in a Heri-
tage Foundation Legal Memorandum, in a law review 
article, and in prior congressional testimony.1 As I 
said there, these conditions should not and cannot 
lawfully be included in a plea bargain, a civil settle-
ment, and a nonprosecution or deferred prosecution 
agreement unless an act of Congress expressly and 
specifically authorizes the government to impose 
such an obligation.2 The Constitution gives Congress 
the power to appropriate funds and the President 
the duty to implement Congress’s decisions. Unless 
an appropriations act trespasses on a constitutional 

power of the President, such as his authority under 
the Article II Pardon Clause—an issue not remotely 
at stake in the bank settlement cases—the President 
cannot ignore the dictates of an appropriations law.

The result is that the bank settlement agreements 
subverted Congress’s authority under the Appropri-
ations Clause. The agreements were also an unlaw-
ful end run around two acts of Congress—the Mis-
cellaneous Receipts Act3 and the Anti-Deficiency 
Act4—that implement the Appropriations Clause. In 
brief, four propositions demonstrate the illegality of 
these conditions:

1. The Article I Appropriations Clause prohibits the 
disbursement of federal funds except pursuant to 

“Law”;

2. the Article I Bicameralism and Presentment 
Clauses establish strict and unalterable condi-
tions to create a “Law”;

3. no law authorizes the Justice Department to 
direct third parties to distribute to private par-
ties funds that properly belong in the U.S. Trea-
sury; and, on the contrary,

4. the Miscellaneous Receipts and Anti-Deficien-
cy Acts forbid what the department did in the 
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Housing Settlement cases: namely, direct settling 
parties to give funds to third parties not autho-
rized in advance by Congress to receive those 
funds, rather than deposit those monies into the 
U.S. Treasury.

I.  Third-Party Payment Conditions in the 
Bank Settlement Cases

The housing settlements were controversial when 
inked because there was a decided ideology to many 
of the groups who have benefitted from the Justice 
Department’s largesse. According to Investor’s Busi-
ness Daily, “[r]adical Democrat activist groups stand 
to collect millions from Attorney General Eric Hold-
er’s record $17 billion deal to settle alleged mortgage 
abuse charges against Bank of America. [¶] Buried 
in the fine print of the deal, which includes $7 billion 
in soft-dollar consumer relief, are a raft of political 
payoffs to Obama constituency groups. In effect, the 
government has ordered the nation’s largest bank 
to create a massive slush fund for Democrat special 
interests.”5 Investor’s Business Daily offered the fol-
lowing examples:

According to the list provided by Justice, [hous-
ing activist groups approved by HUD] include some 
of the most radical bank shakedown organizations 
in the country, including:

 ■ La Raza, which pressures banks to expand their 
credit box to qualify more low-income Latino 
immigrants for home loans;

 ■ National Community Reinvestment Coalition, 
Washington’s most aggressive lobbyist for the 
disastrous Community Reinvestment Act;

 ■ Neighborhood Assistance Corporation of Ameri-
ca, whose director calls himself a “bank terrorist”;

 ■ Operation Hope, a South Central Los Angeles 
group that’s pressuring banks to make “dignity 
mortgages” for deadbeats.

Worse, one group eligible for BofA slush funds is a 
spin-off of Acorn Housing’s branch in New York.

It’s now rebranded as Mutual Housing Associa-
tion of New York, or MHANY. HUD lists MHANY’s 
contact as Ismene Speliotis, who previously served 
as New York director of Acorn Housing.6

That is not all. The settlement stipulates that any 
money remaining after four years should be dis-
posed of as follows:

If there are leftover funds in four years, the set-
tlement stipulates the money will go to Interest 
on Lawyers’ Trust Account (IOLTA), which pro-
vides legal aid for the poor and supports left-wing 
causes, and NeighborWorks of America, which 
provides affordable housing and funds a nation-
al network of left-wing community organizers 
operating in the mold of Acorn.

In fact, in 2008 and 2009, NeighborWorks award-
ed a whopping $25 million to Acorn Housing.

In 2011 alone, NeighborWorks shelled out $35 
million in “affordable housing grants” to 115 
such groups, according to its website. Recipients 
included the radical Affordable Housing Alliance, 
which pressures banks to make high-risk loans 
in low-income neighborhoods and which hap-
pens to be the former employer of HUD’s chief 

“fair housing” enforcer.7

The Justice Department acknowledges that the 
settlement agreements require that what it termed 

“donations” be paid to third parties.8 The Depart-
ment also appears to confess that those third par-
ties are not victims of the banks’ wrongdoing. As 
the Department noted in its January 6, 2015, letter 
to Chairmen Bob Goodlatte and Jeb Hensarling, the 

“consumer relief provisions in the Bank of America 
and Citigroup settlements” require those banks 
to make “donations to certain categories of com-
munity development funds, legal aid organizations, 
and housing counseling agencies[.]”9 The Depart-
ment, however, did not identify any express statu-
tory authority to disburse federal funds to those pri-
vate parties. Instead, the government defends those 
requirements on the ground that they are reason-
able because the amount at issue is “a much smaller 
commitment” than what the banks must pay to the 
federal government, because the “donations are cali-
brated to provide assistance to those consumers and 
communities most in need of help,” and because “the 
banks are responsible for choosing specific recipi-
ents of consumer relief funds.”10 The short answer 
to those defenses, however, is that the Constitution 
requires express statutory authority to make such 
disbursements, and the relevant statutes, far from 
authorizing this practice, expressly prohibit it.

II. The Federal Appropriations Process
The contest over how to raise and spend pub-

lic funds is hardly a new one. Long before our 



3

CONGRESSIONAL TESTIMONY  

Constitution became law, the English crown and 
Parliament had warred against each other for sov-
ereignty over that authority.11 English kings had 
income from other sources (e.g., rents paid for use 
of royal lands), but military adventures demanded 
a greater than normal income, so the crown was 
forced to turn to Parliament for supplemental funds, 
which gave Parliament an advantage in their con-
test.12 Parliament pressed its advantage and, by the 
last quarter of the seventeenth century, it had wrest-
ed control over taxes and appropriations from the 
Crown. Following in that tradition, Colonial legisla-
tures also exercised a prerogative over fiscal policy. 13

The Framers were aware of those contests, and 
the Constitution contains provisions that are their 
direct consequence. As then-Representative (later 
Circuit Judge for the U.S. Court of Appeals for the 
D.C. Circuit and White House Counsel) Abner Mika 
once explained:

To ensure that Congress would act as the first 
branch of government, the constitutional framers 
gave the legislature virtually exclusive power to 
control the nation’s purse strings. Even then, when 
the nation’s purse was small and the amounts in 
question meager, experienced participants in gov-
ernment knew that the power of the purse was the 
most far-reaching and effectual of all governmen-
tal powers. This power the Framers chose to lodge 
in Congress. Doubtless they knew that granting 
the power of the purse to Congress would have 
costs. Doubtless they understood that a collection 
of diverse individuals representing diverse inter-
ests (and divided into separate chambers as well) 
would less efficiently and less coherently devise 
fiscal policy than would a single “treasurer” or 

“fiscal czar.” Yet they chose, for good reason, to suf-
fer this cost and bear its risks. And in so choosing, 
they laid down a principle of government no less 
grand, although apparently more prosaic, than 
any other in the Constitution: the government 
works best—works in the most desirable, balanced, 
and responsive way—when the power of the purse 
lies in the hands of the Congress. Throughout 
our history, numerous events have threatened 
this principle. Often the President has invoked 
the need for efficiency and sought to reorder the 
constitutional allocation of power; sometimes 
Congress itself has done so. Yet the principle has 
survived and will continue to do so as long as we—
judges, lawyers, and citizens alike—recognize its 
profound importance to our nation.14

The Framers’ decision reflected their commit-
ment to limiting the federal government’s power to 
tax the public and spend their funds to those parties 
who were most immediately tied to the people:

The decision of the Framers to grant Congress 
the power of the purse reflected their belief that 
a proper governmental system would have the 
legislature at its core. The Framers understood 
the significance of the fiscal power. Alexander 
Hamilton wrote in the Federalist Papers that 

“[m]oney is, with propriety, considered as the 
vital principle of the body politic, as that which 
sustains its life and motion, and enables it to 
perform its most important functions.” James 
Madison added that the power of the purse is 
the “most complete and effectual weapon with 
which any constitution can arm” a governmental 
branch. This weapon article I of the Constitution 
placed squarely in the hands of Congress. Article 
I, section 8 gave Congress the power “to lay and 
collect taxes, duties, imposts, and excises.” Arti-
cle I, section 9 stated that “[n]o money shall be 
drawn from the Treasury, but in consequence of 
appropriations made by law.” The effect of these 
provisions, in line with the intent of those who 
wrote them, was to give plenary power over the 
nation’s purse strings to Congress. It is true that 
a movement to make the Secretary of the Trea-
sury directly accountable to Congress instead of 
to the President ultimately went down to defeat. 
But the very strength of this movement serves 
to underscore the Framers’ deep commitment 
to ensuring the fiscal prerogatives of Congress. 
Their intent, as James Madison wrote in the Fed-
eralist Papers, was to guarantee that “the legisla-
tive department alone has access to the pockets 
of the people.”

The value of granting Congress plenary power 
over fiscal matters is no less and perhaps even 
more clear today than it was in 1789. First, deci-
sions regarding taxation and expenditure should 
be made in our most representative of institu-
tions. Roger Sherman said at the Constitutional 
Convention that “[i]n making laws regard should 
be had to the sense of the people who are to be 
bound by them, and it is more probable that a 
single man should mistake or betray this sense 
than the legislature.” In no context are Sher-
man’s words more true than in the context of fis-
cal policy. The justice, the reasonableness, even 
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the efficacy of fiscal decisions depend upon the 
government’s having taken into account the 
diverse interests of its citizens. No institution 
is more willing—no institution is better able—to 
consider and accommodate these interests than 
the legislative branch. The Framers’ decision to 
give budgetary power to Congress rested largely 
on this view. Indeed, the Framers chose to dele-
gate only to the House—the chamber most closely 
connected to the electorate—the right to initiate 
revenue bills. Clearly, the Framers believed that 
decisions directly affecting the pocketbooks of 
our people should be made by the government 
institution that is closest to them.15

A. Constitutional Regulation of the 
Federal Appropriations Process.

1. The Article I Appropriations Process.
Article I creates the Senate and House of Rep-

resentatives and defines the procedure for them to 
exercise the “legislative Power.”16 Each chamber 
must pass the identical “Bill” and present it to the 
President for his signature.17 The President then has 
a binary “take it or leave it” choice; he cannot edit or 
erase any of its provisions and sign what remains.18 
If the President signs the bill, or both houses re-pass 
it by a two-thirds vote following a veto, it becomes 
a law.19 Once enacted, Congress and the President 
must follow the same procedure to revise or repeal 
it.20

Article I also carefully addresses how the fed-
eral government may raise or disburse funds.21 The 
Taxation Clause gives Congress the power “to lay 
and collect Taxes, Duties, Impost and Excises,”22 as 
long as any “Bill[] for raising Revenue…originate[s] 
in the House of Representatives,” as required by the 
Origination Clause.23 The Borrowing Clause enables 
Congress “[t]o borrow Money on the credit of the 
United States,”24 while the Spending Clause grants 
Congress the power “[t]o pay the Debts” Congress 
has accumulated and “[t]o provide for the common 
Defence and general Welfare of the United States.”25 
The Appropriations Clause then provides that “[n]
o Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law.”26 To 
prevent either the Congress or the President from 
looking the other way on any financial matter, the 
Statement and Accounts Clause requires “a regular 
Statement and Accounts of the Receipts and Expen-
ditures of all public Money shall be published from 
time to time.”27

The Supreme Court has often recognized that 
Article I grants Congress the appropriations power. 
In its first discussion of the Appropriations Clause, 
a unanimous Court held in Reeside v. Walker28 that 

“[i]t is a well-known constitutional provision, that 
no money can be taken or drawn from the Treasury 
except under an appropriation by Congress.”29 The 
Court has reaffirmed that proposition on several 
occasions.30 In 1976, for example, the Court noted 
that “[t]he established rule is that the expenditure of 
public funds is proper only when authorized by Con-
gress, not that public funds may be expended unless 
prohibited by Congress.”31 That is the case even when 
the President exercises a prerogative like the clem-
ency power.32 The President has plenary authority 
to grant clemency, the Court ruled, but he “cannot 
touch moneys in the treasury of the United States, 
except expressly authorized by act of Congress.”33

2. The Article II Implementation Process.
By contrast, once a “Bill” becomes a “Law,” the 

President becomes the most important player in the 
game. Why? Because only “The President”34 or one 
of his lieutenants—the “principal Officer in each of 
the executive Departments” and “all other Officers 
of the United States”35—“shall take Care that the 
Laws be faithfully executed,”36 a job that no Mem-
ber of Congress can perform. Members cannot exe-
cute the law because the Incompatibility Clause 
bars them from serving in Congress and Executive 
Branch simultaneously.37 Members cannot delegate 
enforcement responsibility to someone or some 
organization that Congress can control, such as the 
Government Accountability Office, because that 
would trespass on the President’s Article II Take 
Care and Appointment Clause powers.38 A mem-
ber cannot even appoint people to staff the “execu-
tive Departments.”39 The Appointments Clause of 
the Constitution40 creates two options for appoint-
ment of “Officers of the United States”—a term that 
includes anyone who exercises the power of the 
federal government41—and a member cannot select 
either one.42 If a member serves in the House of Rep-
resentatives, he cannot even directly influence the 
appointment of executive officials because only the 
Senate plays a role in the appointment process.43 The 
result is that, as far as the implementation of a law is 
concerned, members of Congress are spectators.

B. Statutory Regulation of the Federal 
Appropriations Processes.

The two statutes that implement the Appropria-
tions Clause are the Miscellaneous Receipts Act 
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and the Anti-Deficiency Act. The former requires 
government officials to deposit all funds that they 
receive into the U.S. Treasury so that they are sub-
ject to the appropriations process.44 The latter stat-
ute provides that the government may spend only 
the money appropriated by Congress and only for 
the purposes it has specified.45 In fact, it is a federal 
offense for a government officer to spend money in 
excess of the sum that Congress has appropriated.46 
Together with the Appropriations Clause, those stat-
utes, to paraphrase Yale Law School Professor Kate 
Stith, generate “two governing principles.”47 One is 
the “Principle of the Public Fisc,” under which “[a]ll 
funds belonging to the United States—received from 
whatever source, however obtained, and whether 
in the form of cash, intangible property, or physi-
cal assets—are public monies, subject to public con-
trol and accountability.”48 The other is the “Prin-
ciple of Appropriations Control,” the proposition 
that “[a]ll expenditures from the public fisc must be 
made pursuant to a constitutional ‘Appropriation[ ] 
made by Law.’”49 Combined, those principles estab-
lish that “there may be no spending in the name 
of the United States except pursuant to legislative 
appropriation.”50

III. The Legality of the Third-Party 
Payment Conditions in the Bank 
Settlement Cases

The Appropriations Clause has a clear and 
straightforward command: “It means simply that 
no money can be paid out of the Treasury unless it 
has been appropriated by an act of Congress.”51 That 
directive applies to “[a]ny exercise of a power grant-
ed by the Constitution” to one of the branches of gov-
ernment.52 Together with its implementing laws, the 
Appropriations Clause carefully regulates who may 
receive federal funds and how they may be spent.53

The breadth of those provisions is necessary if the 
Appropriations Clause is to achieve its fundamental 
purpose: “the necessity, existing now as much as at 
the time the Constitution was ratified, of prevent-
ing fraud and corruption.”54 As Justice Joseph Story 
explained in his treatise Commentaries on the Con-
stitution of the United States:

The object is apparent upon the slightest exam-
ination. It is to secure regularity, punctuality, 
and fidelity, in the disbursements of the public 
money. As all the taxes raised from the people, as 
well as revenues arising from other sources, are 
to be applied to the discharge of the expenses, 

and debts, and other engagements of the govern-
ment, it is highly proper, that congress should 
possess the power to decide how and when any 
money should be applied for these purposes. 
If it were otherwise, the executive would pos-
sess an unbounded power over the public purse 
of the nation; and might apply all its moneyed 
resources at his pleasure. The power to control 
and direct the appropriations, constitutes a most 
useful and salutary check upon profusion and 
extravagance, as well as upon corrupt influence 
and public peculation[.]55

Congress regularly exercises “the power to direct 
and control the appropriations” with specificity. 
Congress does not give the President a credit card 
or a cashbox that he can use to purchase goods and 
services or disburse appropriations as he sees fit. 
Congress identifies precisely who may receive fed-
eral funds. Those restrictions are important. Just 
as the President cannot ignore substantive rules of 
law, he cannot disregard appropriations laws. That 
is the lesson of the Supreme Court’s decisions in 
Youngstown Sheet & Tube Co. v. Sawyer,56 also known 
as the Steel Seizure Case, and OPM v. Richmond.57

In the Steel Seizure Case, the Supreme Court held 
that President Truman had acted unlawfully by 
directing the Secretary of Commerce to take over 
operation of most of the nation’s steel plants dur-
ing the Korean War to prevent a nationwide strike 
rather than exercise the authority that Congress had 
granted him to deal with employee work stoppages 
under the federal labor laws.58 In addition, because 
there is no difference between substantive and 
appropriations laws for Article I purposes, the Presi-
dent is not free to disregard appropriations bills and 
their limitations because they do not allocate federal 
spending in a manner he dislikes, nor may he ignore 
the appropriations process because it is sometimes 
slow, cumbersome, or produces results he thinks 
unwise. Unless the President can establish that a law 
is unconstitutional, he is as obligated to comply with 
it as anyone else.59 That is the natural, inevitable, 
and salutary consequence of the Framers’ decision 
to create “a government of laws, and not of men,”60 
and to empower the nation to “elect[]” a “President,” 
not crown a king.61

It is no argument that Appropriations Clause 
requirements are less weighty than the ones 
imposed by “substantive” provisions of the Consti-
tution, such as the ones in Section 8 of Article I, like 
the Commerce Clause. Courts distinguish between 
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“substantive” laws—viz., statutes that tell the Presi-
dent what can or must be done (e.g., to create a 
Department of Justice)—and “appropriations” acts—
viz., statutes that give the President the funds he 
needs to carry out those duties (e.g., to pay the Jus-
tice Department officials he appoints)—for statutory 
interpretation purposes. The reason is that Con-
gress disfavors making substantive law via appropri-
ations acts to allow the Senate and House Appropria-
tions Committees to focus on funding issues and, by 
assuming that appropriations may properly be spent, 
to avoid trespassing on substantive matters, which 
are the proper subject of other committees.62

That principle of statutory construction, how-
ever, does not carry over into constitutional analy-
sis. Appropriations can be made only by “Law”; and, 
as the Supreme Court explained in INS v. Chadha,63 
Article I defines the procedures that must be fol-
lowed to create a “Law”; and Article I does not distin-
guish between the constitutional status of substan-
tive and appropriations laws. Congress may include 
substantive and appropriations provisions in the 
same statute,64 or revise substantive law solely via an 
appropriations act.65 Article I makes it the responsi-
bility of Congress and the President to work togeth-
er to enact a law regardless of the label that could be 
given it, and Article II does not give the President 
the power to ignore a constitutionally valid law no 
matter how unwise he believes it to be.66

The Supreme Court’s decision in OPM v. Rich-
mond is particularly instructive in that regard. A 
former welder for the U.S. Navy, Charles Richmond 
retired under a disability due to his poor eyesight. 
After finding additional work to supplement his 
disability annuity, Richmond sought advice from 
a Navy personnel specialist regarding how much 
additional income he could earn without exceeding 
the amount allowed by his annuity. Relying on the 
terms of a federal statute that had been repealed and 
an OPM letter explaining what the now-repealed 
statute permitted, the specialist gave Richmond 
incorrect information about the amount of addi-
tional income he could earn from other employment 
without forfeiting his disability payments. Relying 
on that advice, Richmond took a job whose income 
cost him disability payments for a six-month period 
because he had exceeded the total income that the 
new law allowed a disability recipient to earn. Rich-
mond sued the federal government to recover his lost 
payments, arguing that the government affirmative-
ly misled him and therefore should be estopped from 
enforcing the earning limit in his case. Richmond 

had mixed results in the administrative process 
and lower courts, but ultimately lost in the Supreme 
Court.67

The Court declined to decide whether the govern-
ment could ever be estopped from enforcing federal 
law due to its affirmative misconduct, but it did rule 
that an estoppel claim cannot prevail when a private 
party makes “a claim for payment of money from 
the Public Treasury contrary to a statutory appro-
priation.”68 The Court read “the straightforward 
and explicit command of the Appropriations Clause” 
and its own precedent to establish that “‘no money 
can be taken or drawn from the Treasury except 
under an appropriation by Congress.’”69 The reason 
for that rule was not to prevent overdrawing the 
treasury, but to avoid “‘giv[ing] to the fiscal officers a 
most dangerous discretion.’”70 The Court had “long 
ago accepted this ground as a reason that claims for 
estoppel cannot be entertained where public money 
is at stake, refusing to ‘introduce a rule against an 
abuse, of which, by improper collusions, it would 
be very difficult for the public to protect itself.”71 
What is more, the Court noted in Richmond, recog-
nizing that governmental misconduct could serve 
to require a payment from the treasury “could in 
fact render the Appropriations Clause a nullity” by 
transferring control over public funds from Con-
gress to the Executive Branch.72 Atop that, the Court 
noted, “it would be most anomalous” to allow a gov-
ernment official “to make an extrastatutory pay-
ment of federal funds” because it is a federal offense 
for any such official to knowingly exceed appropri-
ated spending limits.73 “If an executive officer on his 
own initiative had decided that, in fairness, respon-
dent should receive benefits despite the statutory 
bar, the official would risk prosecution. That respon-
dent now seeks a court order to effect the same 
result serves to highlight the weakness and novelty 
of his claim.”74 The Court also rejected the argument 
that “estoppel against the Government would have 
beneficial effects,” saying that “we are unwilling to 

“tamper with these established principles because it 
might be thought that they should be responsive to 
a particular conception of enlightened governmen-
tal policy.”75 The Court confessed that its ruling was 
harsh, both for Richmond and other parties in a sim-
ilar position, but concluded that the Appropriations 
Clause dictated that result.76

The Richmond decision compels the conclu-
sion that the Appropriations Clause prohibits the 
third-party payment practice followed by the Jus-
tice Department. The scenario there presented as 
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favorable a setting for reliance on the estoppel doc-
trine as the Court had previously faced, or might 
possibly ever arise. A lower federal court had direct-
ed the treasury to pay a blameless Richmond disabil-
ity payments that he lost due only to the undeniably 
mistaken advice that he received from a government 
employee who had acted without any suggestion of 
favoritism. Requiring the government to honor its 
word in a setting devoid of any suggestion of “fraud 
and corruption” hardly risks the prospect of empty-
ing the treasury at the behest of executive officials. 
Rather, it would simply apply to the government 
the same rule that applies to the public: “Men must 
turn square corners when they deal with the Gov-
ernment,”77 and the government must do the same 
for individuals. Yet, the Court refused to create an 
exception to the Appropriations Clause for govern-
ment mistakes. “As for monetary claims, it is enough 
to say that this Court has never upheld an assertion 
of estoppel against the Government by a claimant 
seeking public funds. In this context there can be no 
estoppel, for courts cannot estop the Constitution.”78 
In sum, Richmond makes clear that the government 
cannot evade the appropriations laws even to com-
pensate an innocent, injured party victimized by the 
government’s own negligence. Given the Supreme 
Court’s holding in Richmond, it follows that the 
third-party payment practice is unconstitutional.

Of course, the government did not accidental-
ly adopt these conditions in the Bank Settlement 
Agreements. No, the government acted quite inten-
tionally. Third-party payment conditions unlawful-
ly substitute appointed Justice Department officials 
for elected members of Congress as decisionmakers 
in the appropriations process. No one stumbles into 
making that switch. In fact, it is fair to say that those 
conditions are a naked attempt to circumvent the 
constitutional process for appropriating taxpayer 
dollars by the very people the clause was intended to 
constrain: executive branch officials. After all, cor-
porate defendants care only about the bottom line 
in a settlement, the amount of money that they must 
pay to bring actual or pending litigation to a close, 
not the identity of the payee on whatever check they 
must write. Any sum that the government directs a 
corporation to hand over to a private party, whether 
chosen by the government or the corporation itself, 
is money that the corporation would otherwise pay 
into the federal treasury, where it would consti-
tute a portion of the funds that Congress could use 
to underwrite the costs of running the government 
or to fund other recipients and programs. Those 

conditions give away federal funds that must come 
from somewhere else if Congress is to fund the peo-
ple, programs, and activities that it chooses.

The conditions in the Housing Settlement Cases 
are an archetypical example of the corruption that 
Article I sought to avoid because they are rife with 
opportunities for political or personal cronyism. 
They allow the Justice Department to pick and 
choose among private recipients without any direc-
tion from Congress or any oversight by the Judiciary 
or Appropriations Committees. Even if the Justice 
Department lawyers were to act with noble motives 
when entering into these agreements, the depart-
ment does not perform regular audits of these dis-
bursements, so there is no guarantee that the funds 
will compensate someone who could even allegedly 
be labeled as a “victim” of the banks’ wrongdoing 
rather than be used for impermissible purposes. In 
sum, these agreements are precisely what the Fram-
ers had in mind when they denied executive offi-
cials the authority to decide how to disburse feder-
al money.

Consider this issue from a different perspective: 
No private lawyer could direct a defendant to divert 
settlement funds from his client to someone else 
whom either the lawyer or the defendant believes can 
make a better use of them. That conduct is inconsis-
tent with the duty of undivided loyalty that an attor-
ney owes his client, and any lawyer who engaged in 
that practice would clearly violate an attorney’s ethi-
cal obligation to zealously represent his client to the 
best of his ability.79 Any state bar association would 
revoke or suspend the license of any lawyer who said 
to a defendant or potential defendant without his cli-
ent’s approval, “I know that you are willing to pay my 
client $100 to settle his claim, but he doesn’t need 
that much money, so give a portion of it to some-
one else.” Here, the “client” is “We, the People of 
the United States,”80 and the Appropriations Clause, 
backed up by the Miscellaneous Receipts and Anti-
Deficiency Acts, identifies the client’s wishes. Giving 
away the public’s money is an unethical practice.

That conclusion should not come as a surprise to 
anyone. The ethical obligations imposed on private 
lawyers by state bar rules and the profession’s code 
of conduct apply to Justice Department attorneys. 
The McDade Amendment, codified at Section 530B 
of Title 28, subjects every “attorney for the Govern-
ment” to the “State laws and rules” of ethics applica-
ble to other lawyers licensed to practice in each state 
in which an attorney appears in court to represent 
the United States.81 The term “State laws and rules” 
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includes all rules governing the “ethical conduct” of 
an attorney in the relevant jurisdiction unless there 
is a specific federal statute or regulation to the con-
trary.82 The McDade Amendment and the imple-
menting Justice Department regulations direct all 
department lawyers, “including supervisory attor-
neys,”83 to comply with the ethical rules of each rel-
evant state. Accordingly, even though the Attorney 
General is responsible for managing litigation in the 
federal courts84 and, as the “Principal Officer” at the 
Justice Department,85 is responsible for supervising 
the conduct of all other department personnel, Con-
gress has imposed on department lawyers, including 
the Attorney General, the same ethical duties that 
the states demand of non-government lawyers.

Atop those problems is another one. This prac-
tice denies the public not only money to which it 
is entitled, but also the opportunity to know how 
public funds are spent and to hold elected officials 
accountable for their choices. The Constitution and 
federal code ensure that the Executive Branch can-
not spend money without the prior approval of Con-
gress, which requires every member to cast a ballot 
for the annual appropriations bills. Those provisions 
ensure that each voter can know what every member 
does with the public’s tax dollars and can use that 
information every two or six years to decide wheth-
er to “throw the bums out.” By letting the Executive 
Branch make decisions that the Constitution envi-
sions that only Congress should make, members of 
Congress who allow this practice to continue are 
shirking their responsibility to take a public posi-
tion identifying the proper recipients of the elector-
ate’s tax dollars. Accordingly, third-party payment 
requirements allow legislators to escape political 
responsibility by denying the public valuable infor-
mation that it needs to make an informed decision 
at the polls.

These conditions cannot be justified on the 
ground that they are a non-statutory mechanism for 
compensating the victims of crime or civil wrongdo-
ing. Federal courts lack inherent authority to award 
restitution, so no court could dispense funds in this 
manner even after a conviction or judgment without 
express statutory authority.86 Several federal stat-
utes address the needs of victims of crime: the Vic-
tim and Witness Protection Act of 1982,87 the Vic-
tims of Crime Act of 1984,88 the Mandatory Victims 
Restitution Act of 1996,89 and the Crime Victims 
Rights Act of 2004.90 For example, the 1984 act pro-
vides that, with certain exceptions—not applicable 
to housing settlements—“all fines that are collected 

from persons convicted” of federal crimes “shall be 
deposited” into “a separate account” to be known as 
the Crime Victims Fund.”91 Congress has also direct-
ed that the Crime Victims Fund “shall be available 
only for” a few specific purposes, none of which is rel-
evant here.92 Those laws demonstrate that Congress 
sought to limit payments to actual, proven victims of 
crimes, not to individuals or organizations that may 
have suffered some harm from unproved offenses or 
from civil wrongs, and certainly not to parties who 
have suffered no harm themselves.

Third-party payment requirements also cannot 
be defended on the ground that they are a necessary 
evil. Perhaps, we would need to swallow all of those 
harms if third-party payment requirements were 
necessary for plea bargains, civil settlements, and 
nonprosecution or deferred prosecution agreements. 
But they clearly are not. The federal government dis-
posed of thousands of cases, actual or potential, long 
before it instituted this practice; the department has 
disposed of numerous cases without any such condi-
tions since they first appeared; and it will continue 
to do so even if Congress prohibits their use.

It is important to recognize that lawyers in Dem-
ocratic and Republican Administrations have been 
equally guilty of following this practice. For exam-
ple, during the George W. Bush Administration, the 
United States Attorney’s Office for the District of 
New Jersey, which was then headed by current New 
Jersey Governor Chris Christie, negotiated a non-
prosecution agreement with Bristol-Myers Squibb 
in which the company agreed, among other things, 
to make a $5 million gift to Seton Hall University’s 
law school—Christie’s alma mater—in order to avoid 
prosecution for securities fraud.93

Leaving appropriations decisions to members of 
Congress hardly guarantees that personal biases 
will play no role in how public funds are spent. No 
one is that gullible. But public deserves the opportu-
nity to hold the government accountable for its tax-
ing and spending decisions. Returning those deci-
sions to Congress whenever the Justice Department 
uses such an agreement would be a big step in the 
right direction.

* * * * *

At the end of the day, it is difficult to believe that 
even the Justice Department lawyers who have 
engaged in the third-party payment practice could 
believe that believe it is a legitimate settlement 
device. At a minimum, even they would concede that 
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the practice avoids their legal obligations under the 
Miscellaneous Receipts as well as the purpose of 
that statute and the Anti-Deficiency Acts. But there 
is more than just avoidance going on here. Just as 
there is a difference between tax avoidance and tax 
evasion, there is also a difference between deposit 
avoidance and deposit evasion—that is, between 
legitimately paying settlement funds to the victims 
of a crime or a tort and funneling money to someone 
else either with the intent of benefitting the intend-
ed recipient or without inspecting what that recipi-
ent does with those funds to ensure that they are 
not used for an unlawful purpose. The former would 
be deemed intentional conduct; the latter, willful 
blindness. The difference between them, however, 
is immaterial. The law, including the criminal law, 
holds parties who engage in the latter no less respon-
sible than ones who engage in the former.94

Indeed, it seems that the third-party payment 
practice may be the only instance in which the Jus-
tice Department refuses to treat parties who act in a 
supervisory or directorial capacity in the same man-
ner as the “grunts” who carry out a superior’s orders. 
Section 2 of Title 18 makes it a crime to direct some-
one else to commit an offense or to control how he 
carries out the crime. Other provisions in the feder-
al criminal code also expressly make it an offense—
in some cases punishable by life imprisonment or 
death—to manage the criminal conduct of others.95 
It surely is the case that the Justice Department 
Criminal Division has seen to the prosecution, con-
viction, and imprisonment of numerous offenders 

for engaging in precisely the type of sham transac-
tions that the department now has become a party 
to via these third-party payment agreements. It is 
also a safe bet that the department would scoff at 
any defendant who tried to escape liability for pos-
sessing contraband—drugs, firearms, and so forth—
or the proceeds of its sale by claiming that he only 
directed how a transaction should take place and 
did not get his fingerprints on any particular item. 
In fact, if the Justice Department truly believes that 
these agreements are a legitimate way of conducting 
financial affairs, there will be a rather large number 
of prisoners seeking their release or a pardon on the 
ground that they did not commit a crime.

Conclusion
The third-party payment conditions in the Bank 

Settlement Cases are an unlawful attempt to funnel 
money that belongs to the public to parties whom the 
Justice Department sees as its favorites. That prac-
tice enables Justice Department lawyers to disburse 
to third parties of their own choosing, or perhaps of 
the defendant’s, money that properly should be paid 
into the federal treasury, from which funds can be 
paid out only if elected federal officials make the 
relevant appropriations decisions. Congress should 
prohibit this practice altogether and ensure that 
government lawyers use their settlement authority 
only to compensate proven victims of wrongdoing, 
not the Administration’s cronies. These practices 
are, and should be declared to be, verboten.
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