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 n The Consumer Financial Protec-
tion Bureau (CFPB) was designed 
to evade the checks and balances 
that apply to most other regula-
tory agencies.

 n The CFPB’s theoretical framework 
deems consumers to be irrational 
and incapable of acting in their 
own self-interest.

 n The CFPB has restructured the 
mortgage market and imposed 
restrictions on credit cards; ATM 
services; auto lending and leasing; 
electronic funds transfers; and 
student loans. More rules are in 
the pipeline for credit reporting; 
overdraft coverage; arbitration; 
debt collection; and general pur-
pose reloadable cards.

 n The CFPB is amassing the larg-
est government database of 
consumer data ever compiled 
to monitor virtually every credit 
card transaction.

 n The CFPB aggressively solic-
its unverified complaints from 
consumers with which to impugn 
the reputations of lenders and 
creditors.

Abstract
The Consumer Financial Protection Bureau (CFPB) was established un-
der Title X of the Dodd–Frank Act to regulate consumer financial prod-
ucts and services. The bureau wields unparalleled rulemaking, supervi-
sory, and enforcement powers, and operates without accountability to 
Congress or the executive branch. Its theoretical framework is paternal-
ist, deeming consumers to be fundamentally irrational and prone to act 
against their self-interest. Under this paradigm, regulatory intervention 
is necessary to protect consumers from themselves by limiting the avail-
ability of credit, and curtailing Americans’ choices for investment and 
wealth creation. This result is a calculated departure from the principles 
that governed consumer protection law for decades.

The Consumer Financial protection Bureau (CFpB) was estab-
lished under Title X of Dodd–Frank to “regulate the offering and 
provision of consumer financial products or services under the Fed-
eral consumer financial laws.”1 prior to its creation, authority for 
some 50 rules and orders stemming from 18 consumer-protection 
statutes2 was divided among seven agencies.3 But more than sim-
ply consolidating regulatory authority, Congress granted the new 
agency unparalleled rulemaking, supervisory, and enforcement 
powers over virtually every consumer financial product and service. 
As currently structured, the CFpB unduly restricts access to credit 
without oversight from Congress or the executive branch.

This result is not the unintended consequence of a misguided 
bureaucracy. it is the calculated result of a departure from the 
principles that governed consumer protection law for decades.4 
By design, the CFpB is limiting the availability of credit,5 and 
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curtailing Americans’ choices for investment and 
wealth creation.

Until passage of the Dodd–Frank Act in 2010, 
most consumer protection law was designed to equip 
consumers with the information necessary to act 
on their preferences, given market conditions, and 
to punish fraud and other wrongdoing. The role of 
government, at least theoretically, was to facilitate 
choice and competition—an approach reflecting the 
belief that free enterprise, albeit imperfect, yields 
greater benefit than autocratic alternatives.

That deference to consumer autonomy has now 
been supplanted by a regulatory framework that 
treats consumers as fundamentally irrational and 
prone to act against their self-interest. in the words 
of Oren Bar-Gil and Elizabeth Warren, the academic 
architects of the bureau, consumers suffer “cogni-
tive limitations” and their “learning is imperfect.”6 

indeed, the bureau takes the position that “too 
much information” can “detract from consumers’ 
decision-making processes.”7 Under this paternal-
ist paradigm,8 regulatory intervention is necessary 
to protect consumers from themselves by limiting 
complex credit options and standardizing “qualified” 
loans.

This approach is, of course, inherently contradic-
tory. if consumers suffer cognitive limitations with 
respect to financial matters, would the politicians 

and bureaucrats who dictate the terms and condi-
tions of credit not be afflicted by biases of their own, 
most notably political and institutional incentives? 
As noted by economist Edward Glaeser, “Human 
beings surely make mistakes about their own wel-
fare, but the welfare losses created by these errors 
are surely second order relative to the welfare losses 
created by governments which not only make errors, 
but also pursue objectives far from welfare maximi-
zation.”9 indeed, the bureau’s very existence is root-
ed in the lapses of seven other regulatory behemoths 
that were supposed to protect the nation from finan-
cial calamity.

in just four years, the bureau has restructured 
the mortgage market by broadening lenders’ fidu-
ciary responsibilities and standardizing home loans. 
(CFpB officials also claim to have “streamlined” the 
mortgage process, although the new rules encom-
pass a whopping 1,888 pages.) There are new restric-
tions on credit cards, ATM services, auto lending 
and leasing, electronic funds transfers, and stu-
dent loans. More rules are in the pipeline for credit 
reporting, overdraft coverage, arbitration, debt col-
lection, and general-purpose reloadable cards.

The CFpB is also amassing the largest govern-
ment database of consumer data ever compiled to 
monitor virtually every credit card transaction.10 
And, it is aggressively soliciting unverified com-

1. Dodd–Frank Wall Street Reform and Consumer Protection Act, Title X, Sec. 1011(a).

2. Including the Truth in Lending Act; the Fair Credit Reporting Act; the Fair Debt Collection Practices Act; the Equal Credit Opportunity Act; and 
the Electronic Funds Transfer Act. Section X of Title X includes a complete list.

3. Those seven agencies were: (1) the Board of Governors of the Federal Reserve; (2) the Federal Deposit Insurance Corporation; (3) the Office 
of the Comptroller of the Currency; (4) the Office of Thrift Supervision; (5) the National Credit Union Administration; (6) the Federal Trade 
Commission; and (7) the Department of Housing and Urban Development.

4. For a fuller examination of this change, see Joshua D. Wright, “The Antitrust/Consumer Protection Paradox: Two Policies at War with Each 
Other, George Mason University Law and Economics Research Paper No. 12-45, May 31, 2012, 
http://www.law.gmu.edu/assets/files/publications/working_papers/1245AntitrustConsumerProtectionParadox.pdf 
(accessed February 22, 2016).

5. Section 1402 of the Dodd–Frank Act states that stricter mortgage requirements are necessary because “economic stabilization would be 
enhanced by the protection, limitation and regulation of the terms of residential mortgage credit.” (Emphasis added.)

6. Oren Bar-Gil and Elizabeth Warren, “Making Credit Safer,” University of Pennsylvania Law Review, Vol. 157, No. 1 (November 2008), 
https://www.law.upenn.edu/live/files/112-bargillwarren157upalrev12008pdf (accessed February 22, 2016).

7. Consumer Financial Protection Bureau, “Integrated Mortgage Disclosures Under the Real Estate Settlement Procedures Act (Regulation X) 
and the Truth in Lending Act (Regulation Z),” Federal Register, Vol. 77, No. 164, August 23, 2012, p. 51126.

8. The President extended this regulatory framework to all agencies in “Executive Order 13707: Using Behavioral Science Insights to Better Serve the 
American People,” September 15, 2015, https://www.gpo.gov/fdsys/pkg/FR-2015-09-18/pdf/2015-23630.pdf (accessed February 29, 2016).

9. Edward L. Glaeser, “Psychology and the Market,” National Bureau of Economic Research, Working Paper No. 10203, January 2004, 
http://www.nber.org/papers/w10203(accessed February 22, 2016).

10. News release, “CFPB’s Mass Data Collection Threatens Consumers’ Financial Safety,” House Financial Services Committee, December 16, 2015, 
http://financialservices.house.gov/news/documentsingle.aspx?DocumentID=400102 (accessed February 22, 2016).
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plaints from consumers with which to impugn the 
reputations of lenders and creditors.11

prior to the 2008 financial crisis, there certainly 
was a need to modernize the federal consumer pro-
tection regime. But a lack of consumer protection 
was not a major factor in the 2008 financial crisis.12 
Now, however, the structural flaws of the CFpB are 
contributing to a different crisis: an ever-expanding 
administrative state that is suffocating free enter-
prise and individual liberty.

The Beginnings
As with much of Dodd–Frank, Congress created 

the CFpB without a thorough understanding of the 
housing market collapse, the subsequent failure of 
major financial firms, or the resulting shock to the 
economy. However, the crisis provided an opportu-
nity for the Obama Administration and Democrats 
in Congress to fulfill a regulatory wish list consis-
tent with the progressive agenda.

The bureau was designed to evade the checks 
and balances that apply to most other regulatory 
agencies. Although established within the Federal 
reserve System, the bureau operates independently, 
with virtually no oversight. CFpB funding is set by 
law at a fixed percentage of the Federal reserve’s 
operating budget.13 This budget independence limits 
congressional oversight of the agency, and its status 
within the Fed also precludes presidential oversight. 
Even the Federal reserve is statutorily prohibited 
from “intervening” in bureau affairs.

Bureau proponents deny any lack of account-
ability, claiming that the CFpB can be overruled by 

the Financial Stability Oversight Council (FSOC), 
which is composed of representatives from eight 
other financial regulatory agencies.14 However, the 
council’s oversight authority is narrow, confined by 
statute to cases in which CFpB actions would endan-
ger the “safety and soundness of the United States 
banking system or the stability of the financial sys-
tem of the United States.” Any veto of bureau action 
requires the approval of two-thirds of the FSOC’s 
10-member board.

The CFpB became operational on July 21, 2011, 
but was limited by statute to enforcing existing rules 
for banks and credit unions (with more than $10 
billion in assets) until a director was confirmed by 
the Senate. To launch the bureau, president Obama 
appointed Elizabeth Warren as a “special advisor.”15

The president subsequently dispensed with 
the confirmation process required by statute and 
appointed former Ohio attorney general richard 
Cordray as CFpB director, claiming the action was 
a “recess appointment”—though the Senate was not 
in recess.16

Ultimately, the U.S. Supreme Court invalidated 
three other appointments of the same type,17 which 
cast doubt on the validity of bureau actions under 
Cordray’s (unconfirmed) tenure. Upon his subse-
quent confirmation, however, Cordray reaffirmed 
his earlier actions to thwart a legal challenge.

Once Cordray was confirmed, the bureau com-
menced its supervision of so-called nonbank firms 
as called for under Title X, including mortgage origi-
nators, brokers, and servicers, as well as payday lend-
ers and private education loans. The bureau also has 

11. Jonathan Thessin, “Request for Information Regarding Consumer Complaint Database,” American Bankers Association, August 31, 2015, 
http://www.aba.com/Advocacy/commentletters/Documents/cl-ConsumerComplaintDB-Aug2015.pdf#_ga=1.88021978.353812757.1444751158 
(accessed February 22, 2016).

12. Norbert J. Michel, “The Myth of Financial Market Deregulation,” Heritage Foundation Backgrounder No. 3094, April 28, 2016, http://www.
heritage.org/research/reports/2016/04/the-myth-of-financial-market-deregulation.

13. This was 12 percent in FY 2015, for a total cap of $618.7 million. The bureau requested transfers of $485 million. See CFPB, “Financial Report of 
the Consumer Financial Protection Bureau,” November 16, 2015, http://files.consumerfinance.gov/f/201511_cfpb_report_fiscal-year-2015.pdf 
(accessed February 22, 2016).

14. These include the Board of Governors of the Federal Reserve, the Commodity Futures Trading Commission, the Federal Deposit Insurance 
Corporation, the Federal Housing Finance Agency, the National Credit Union Administration, the Office of the Comptroller of the Currency, 
the Securities and Exchange Commission, and the Treasury Department.

15. Warren reportedly pitched the idea of a consumer protection agency to then-Senator Barack Obama’s office in early 2007. She outlined her 
regulatory goals in: Elizabeth Warren, “Unsafe at Any Rate,” Democracy, No. 5 (Summer 2007), 
http://www.democracyjournal.org/5/6528.php?page=all (accessed February 22, 2016).

16. Proponents claimed that the President was forced to act after some Republicans threatened to block any nomination unless changes were 
made to the agency’s structure.

17. National Labor Relations Board v. Noel Canning, 2014.
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authority to designate additional “larger participants” 
in nonbank services, which currently include debt 
collection, credit reporting, auto lending, interna-
tional money transfer, and student loan servicing.18

reflecting the overly broad nature of its pow-
ers, the agency may also supervise any nonbank 
firm that it deems as posing a “risk” to consumers 
or engaging in “unfair, deceptive, or abusive” prac-
tices.19 While the terms “unfair” and “deceptive” 
have been defined in other regulatory contexts,20 the 
term “abusive,” has not been defined in law and thus 
grants the CFpB inordinate discretion.

The bureau’s estimation of risk largely deter-
mines whether a financial firm is subjected to ongo-
ing “supervision.” Supervision is no small matter.21 
The bureau may require a firm to divulge reams of 
documents and records, and submit to ongoing scru-
tiny of its entire framework of policies and practices. 
Bureau procedures also call for background checks 
of company officers, directors, and other key person-
nel. Bonding requirements may be imposed.

prior to Dodd–Frank, nonbank financial services 
did not exist in a regulatory vacuum. For example, 
consumers had recourse under the Federal Truth in 
lending Act and the real Estate Settlement proce-
dures Act, while many states and municipalities reg-
ulated (or prohibited) a variety of nonbank financial 
services. Federalizing nonbank regulation elimi-
nates regulatory competition which, in turn, under-
mines market competition.

The Precautionary Principle
Despite the magnitude of powers granted to the 

bureau to deter risk, there is no description in Title 
X of what constitutes risk.

According to the bureau’s 924-page Supervision 
and Examination Manual, “risk to consumers is 
the potential for consumers to suffer economic loss 

or other legally cognizable injury (e.g., invasion of 
privacy) from a violation of Federal consumer finan-
cial law.”22 Bureau staff is directed to gauge this risk 
potential based on “the nature and structure of the 
products offered, the consumer segments to which 
such products are offered, the methods of selling the 
products, and methods of managing the delivery of 
the products or services and the ongoing relation-
ship with the consumer.” in other words, the bureau 
acts upon a supposition of future harm rather than 
actual violation of law.

Examiners are also expected to determine the 
likelihood that a supervised entity will not comply 
with federal consumer financial law in the future, 
and forecast whether risk will decrease, increase, 
or remain unchanged—a magical ability that every 
investor would undoubtedly covet. This subjective 
calculation of risk means that firms are being reg-
ulated based on ever-shifting criteria. Companies 
may be penalized for conduct that they had no rea-
son to believe was improper. Such a system does not 
comport with constitutional tenets of due process.

All financial products and services involve risk—
to consumers and creditors alike. prior to Dodd–
Frank, consumers could comparison shop, seek rec-
ommendations from friends and family, or employ 
experts on their behalf to weigh drawbacks and 
benefits. For their part, firms traditionally account 
for risk with pricing. Under Dodd–Frank, the CFpB 
determines what degree of risk is lawful—at the 
same time that the bureau’s actions distort market 
signals that would otherwise signal risk.

Regulatory “Abuse”
The bureau’s authority to protect consumers 

from “abusive” practices is likewise vaguely defined. 
Title X of Dodd–Frank characterizes as abusive any 
action that:

18. Dodd–Frank Wall Street Reform and Consumer Protection Act, Title X, Sec. 1024.

19. Dodd–Frank Wall Street Reform and Consumer Protection Act, Title X, Secs. 1024 and 1031.

20. For example, the Federal Trade Commission Act was amended in 1938 to prohibit “unfair or deceptive acts or practices.”

21. The CFPB describes supervision as “a comprehensive, ongoing process of pre-examination scoping and review of information, data analysis, 
on-site examinations, and regular communication with supervised entities and prudential regulators, as well as follow-up monitoring. For 
most depository institutions supervised by the CFPB, periodic examinations will be conducted. For the largest and most complex banks in 
the country, the agency has implemented a year-round supervision program that will be customized to reflect the consumer protection risk 
profile of the organization. The agency has implemented a risk-based nonbank supervision program that will include conducting individual 
examinations and may also include requiring reports from businesses to determine what businesses need greater focus.” See CFPB, 

“Supervision,” http://www.consumerfinance.gov/jobs/supervision/ (accessed February 22, 2016).

22. Consumer Financial Protection Bureau, “CFPB Supervision and Examination Manual,” Version 2, October 2012, 
http://files.consumerfinance.gov/f/201210_cfpb_supervision-and-examination-manual-v2.pdf (accessed February 22, 2016).
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1. Materially interferes with the ability of a con-
sumer to understand a term or condition of a con-
sumer financial product or service; or

2. Takes unreasonable advantage of:

a. a lack of understanding on the part of the con-
sumer of the material risks, costs, or condi-
tions of the product or service;

b. the inability of the consumer to protect his 
interests in selecting or using a consumer 
financial product or service; or

c. the reasonable reliance by the consumer on 
a covered person to act in the interests of 
the consumer.

How can the CFpB determine consumer “ability” 
or the requisite degree of consumer “understand-
ing” for an exceedingly diverse population? in effect, 
the bureau is regulating the finance sector based on 
a notional assessment of consumers’ aptitude and 
their presumed inability to make rational decisions 
about their personal finances.

The agency has issued neither guidance nor rules 
to define abusive practices, nor have officials shown 
much willingness to provide clarity—even when asked 
explicitly to do so by Congress.23 During a 2012 hear-
ing of the House Financial Services Committee, for 
example, when asked by lawmakers to define “abusive,” 
Cordray said, “We’ve been trying to puzzle through…
exactly how that…term…should be applied in the facts 
and circumstances of individual situations.”

in other words, bureau regulators do not quite 
know what it means, but they will know it when they 
see it. Covered institutions evidently are supposed 
to glean from enforcement actions what the bureau 
considers to be abusive at any point in time.

Investigations
The bureau has launched dozens of investigations 

and issued multiple subpoenas demanding customer 
data, testimony from executives, and piles of inter-
nal policy documents. The CFpB is not required to 
possess evidence of wrongdoing before initiating a 
probe. Bureau officials launch an investigation by 
issuing a Civil investigative Demand (CiD), which is 
a form of subpoena.24

The target of a CiD has only 10 days to confer 
with bureau staff if he intends to seek modification 
of a subpoena. As noted by the law firm of Venable 
llp, that is hardly sufficient time to assemble a legal 
team, evaluate the CiD, consult with relevant iT and 
business personnel, and craft a response.25

CiD targets may have counsel present for on-the-
record testimony before the bureau, but the oppor-
tunity for counsel to make objections is limited.26 A 
petition to modify or set aside any of the investiga-
tive demands must be submitted within 20 days of 
receiving the CiD. CFpB officials are allowed to con-
fer in secret. The decision on a petition to modify a 
CiD rests solely with the director, and the rules con-
tain no provision for judicial appeal of this decision.27 
A firm’s only alternative is to refuse to abide by the 
CiD and raise objections before a judge—after the 
bureau seeks a court order to enforce its demands.

Enforcement
The CFpB is authorized to obtain “any appropri-

ate legal or equitable relief” for violations of federal 
consumer financial laws. The bureau has been par-
ticularly aggressive in obtaining financial “relief” for 
consumers, with $5.8 billion in orders announced 
to date.

As called for by statute, the bureau has estab-
lished a Civil penalty Fund into which enforcement 
penalties are deposited and payments to victims 
are made. Of the $342 million in civil penalties col-

23. Hearing, The Semi-Annual Report of the Consumer Financial Protection Bureau, Financial Services Committee, U.S. House of Representatives, 
March 29, 2012, http://financialservices.house.gov/calendar/eventsingle.aspx?EventID=286519 (accessed February 22, 2016).

24. While the investigation itself is not public, a petition to modify or set aside the CID will be made public by the bureau. See Jonathan L. Pompan 
and Alexandra Megaris, “What to Expect When You’re Under a CFPB Investigation—Negotiating the Scope of the CID,” Venable LLP, 
October 1, 2012, http://www.mondaq.com/unitedstates/x/199248/Consumer+Trading+Unfair+Trading/What+To+Expect+When+Youre+Un
der+A+CFPB+Investigation+Negotiating+The+Scope+Of+The+CID (accessed February 22, 2016).

25. Ibid.

26. Ibid.

27. Loeb & Loeb, “CFPB Announces Rules Governing Investigations,” CFPB Alert, August 2012, 
http://www.loeb.com/articles-clientalertsreports-20120816-cfpbannouncesrulesgoverninginvestigations (accessed February 22, 2016).
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lected between 2012 and 2015, just $190 million (55 
percent) has been used to compensate victims.28 
Another $13 million has been used for “consumer 
education and financial literacy” when victims 
could not be located or payments were “otherwise 
not practicable.”29

The Drive for Data
CFpB officials tout the bureau as a “data-driven 

agency.”30 They emphasize that bureau policies and 
priorities are based on research and analyses of finan-
cial products and services, with particular emphasis 
on discerning “risk to consumers.”

Measuring various aspects of a market may be 
beneficial, of course. But not all data collection leads 
to credible conclusions. Nor does data, in and of itself, 
determine sound policy. Consider the bureau’s use of 
complaint data, which officials identify as the “start 
and end” of the bureau’s rulemaking and enforce-
ment, and which Cordray has called the CFpB’s 

“lifeline.”31 For all the consequential uses to which 
the data are put, however, none of it is verified.32

According to the CFpB, it solicits consumer com-
plaints to gain a better understanding of what is 
occurring in the financial marketplace, and to “help” 
the market work more efficiently. Staff have been 
instructed to regard complaint data as “indications 
of potential regulatory violations, including unfair, 

deceptive, or abusive acts or practices.”33 The com-
plaint database is also intended to inform consum-
ers about financial products and services.

The CFpB initiated its complaint portal for credit 
cards in July 2011,34 and launched the public Con-
sumer Complaint Database in June 2012.35 Mort-
gage complaints were subsequently added, followed 
by complaints about checking accounts, savings 
accounts, CDs, and student loans. Most recently, 
the database was expanded to include payday loans 
and prepaid cards, other consumer loans, and other 
financial services. The CFpB issued a final policy 
statement in March 2015 to expand the Consumer 
Complaint Database to include consumer narratives.

The bureau does not verify the complaint allega-
tions; it only takes steps to confirm whether there 
exists a commercial relationship between the con-
sumer and the company in question.36 Each com-
plaint is catalogued on the agency’s website, includ-
ing the name of the accused, the nature of the alleged 
offense, the date of the complaint, and the zip code of 
the complainant (whose identity is not revealed). in 
addition to providing public access to this raw data, 
the bureau reports the complaints to various federal 
and state regulatory agencies, and also issues peri-
odic reports about “trends.”

There is also no way to determine whether a 
complaint relates to dissatisfaction with or mis-

28. Consumer Financial Protection Bureau, “Report of the Consumer Financial Protection Bureau Pursuant to Section 1017(e)(4) of the Dodd–
Frank Act,” December 31, 2015, http://files.consumerfinance.gov/f/201512_cfpb_report_section-1017e4-appropriations.pdf 
(accessed February 22, 2016).

29. Ibid.

30. Consumer Financial Protection Bureau, “Consumer Financial Protection Bureau Strategic Plan FY 2013–FY 2017,” 
http://www.consumerfinance.gov/strategic-plan/ (accessed February 22, 2016).

31. Kate Davidson, “Trying to Stay Above Politics: A Conversation with Richard Cordray,” American Banker, March 23, 2012, 
http://www.americanbanker.com/issues/177_58/cordray-cfpb-supervision-enforcement-consumers-UDAAP-UDAP-1047798-1.html 
(accessed February 22, 2016).

32. The CFPB Consumer Complaint Database states: “We do not verify the accuracy of all facts alleged in these complaints, but we do take steps 
to confirm a commercial relationship between the consumer and the identified company.” See CFPB, “Consumer Complaint Database,” 
http://www.consumerfinance.gov/complaintdatabase/ (accessed February 22, 2016).

33. Consumer Financial Protection Bureau, “Supervision and Examination Manual, Version 2.”

34. Consumer Financial Protection Bureau, “CFPB Ready to Help Consumers on Day One,” July 21, 2011, 
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-ready-to-help-consumers-on-day-one/ 
(accessed February 22, 2016).

35. Consumer Financial Protection Bureau, “CFPB Launches Consumer Complaint Database,” June 19, 2012, 
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-launches-consumer-complaint-database/ 
(accessed February 22, 2016).

36. Office of Inspector General, “Opportunities Exist to Enhance Management Controls Over the CFPB’s Consumer Complaint Database,” Audit 
Report, September 10, 2015, http://oig.federalreserve.gov/reports/cfpb-management-controls-consumer-complaint-database-sep2015.pdf 
(accessed February 22, 2016).
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understanding of legitimate terms of service—as 
opposed to actual wrongdoing. The system relies 
on individuals to categorize their complaints, but 
the limited number of broad categories invites 
mischaracterization. Nor is there any way to dis-
tinguish whether a complaint is made because a 
company failed to offer an adequate remedy to the 
customer, or if the customer simply rejected a rea-
sonable response.

The CFpB’s legal Division concluded that fed-
eral information Quality Guidelines do not apply 
to the Consumer Complaint Database because the 
published complaint data do not meet the definition 
of disseminated “information.” The legal Division 
also has noted that the CFpB’s disclaimer about the 
lack of verification sufficiently counters any appear-
ance that the Consumer Complaint Database repre-
sents the agency’s views.37 CFpB officials have stated 
that the unverified complaints have value to the pub-
lic and that “the marketplace of ideas will determine 
what the data show.”38

The database also lacks statistical validity. Self-
reporting does not ensure that the complaints rep-
resent the experiences of the population as a whole. 
Consequently, any of the policies derived from 
the data are not applicable to the general popula-
tion. The complaint data also lacks context. The 
bureau reports the total number of complaints by 
type, but gives no indication of the size of the mar-
ket. For example, a total of 14,000 credit card com-
plaints were submitted to the bureau in 2014, but 
there were 550 million credit cards in circulation 
that year—among just Visa, MasterCard, and Amer-
ican Express.39 Thus, the complaints represent only 
0.0025 percent of credit card holders.

Such a system exposes financial firms to unwar-
ranted reputational harm and lawsuits. The aggre-
gation of unverified complaints by zip code also may 
expose firms to claims of lending discrimination 
or “disparate impact”—which CFpB officials have 
aggressively pursued. Congress authorized creation 
of a complaint database, but set no data quality stan-
dards. lawmakers may have mistakenly assumed 
that the CFpB would manage the data in a more 
responsible manner.

Home Mortgage Disclosure Act
Although already in possession of a massive 

amount of consumer financial data, the CFpB 
recently increased data collection requirements for 
lenders under the Home Mortgage Disclosure Act 
(HMDA). Dodd–Frank mandated some new data 
collection, but the bureau has vastly exceeded those 
provisions with its new 797-page rule.40 instead of 
just nine data fields, lenders will have to report 45 
separate data points about mortgage applicants, 
borrowers, and the underwriting process; the prop-
erty that is securing the loan; features of the loan; 
and other unique identifiers.41

The HMDA was originally approved by Congress 
in 1975 for monitoring geographic lending patterns. 
The HMDA was followed by passage of the Commu-
nity reinvestment Act (CrA), which was intended to 
track mortgage lending to reduce discriminatory credit 
practices in low-income neighborhoods.42 Compliance 
with the CrA was necessary for banks to be approved 
for new branches, mergers and acquisitions, and other 
bank actions.43

The CFpB already has acquired consumer finan-
cial information on 173 million mortgages from an 

37. Office of Inspector General, “Opportunities Exist to Enhance Management Controls Over the CFPB’s Consumer Complaint Database.”

38. CFPB, “Disclosure of Consumer Complaint Data: Notice of Final Policy Statement,” Docket No. CFPB-2012-023, 
http://files.consumerfinance.gov/f/201303_cfpb_Final-Policy-Statement-Disclosure-of-Consumer-Complaint-Data.pdf 
(accessed February 22, 2016).

39. Daniel P. Ray and Yasmin Ghahremani, “Credit Card Statistics, Industry Facts, Debt Statistics,” 
http://www.creditcards.com/credit-card-news/credit-card-industry-facts-personal-debt-statistics-1276.php (accessed February 22, 2016).

40. Consumer Financial Protection Bureau, “Home Mortgage Disclosure (Regulation C),” Docket No. CFPB-2014-0019, 
http://files.consumerfinance.gov/f/201510_cfpb_final-rule_home-mortgage-disclosure_regulation-c.pdf (accessed February 22, 2016).

41. Ibid.

42. The CRA was among a variety of low-income housing programs that contributed to the 2008 financial crisis by promoting mortgages for 
families who could not afford them. See Norbert J. Michel, “Government Policies Caused the Financial Crisis and Made the Recession Worse,” 
Heritage Foundation Commentary, January 28, 2015, 
http://www.heritage.org/research/commentary/2015/1/government-policies-caused-the-financial-crisis-and-made-the-recession-worse.

43. Dodd–Frank, Section 1022.
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outside data aggregator.44 The new HMDA require-
ments provide the bureau with far more informa-
tion than is necessary to monitor mortgage trends. 
For example, the agency is requiring that lend-
ers report on the age of applicants and borrow-
ers, their debt-to-income ratios, credit scores, and 
a host of other financial information unrelated to 
home loans.

Dodd–Frank explicitly prohibits the bureau from 
collecting personally identifiable information. But 
so vast is the HMDA data set that homeowners’ pri-
vacy is at considerable risk. Nor is the data secure. A 
2014 study by the Government Accountability Office 
found that “additional efforts are needed in several 
areas to reduce the risk of improper collection, use, 
or release of consumer financial data.”45

Disparate Impact
The bureau places considerable emphasis on 

enforcement actions against discriminatory lending. 
The bureau’s determination of discriminatory lend-
ing involves analysis of “disparate impact,” a widely 
disputed doctrine by which a creditor’s practice may 
be considered unlawful if it results in a discrimi-
natory effect—even if the creditor has no intention to 
discriminate and the practice appears neutral on its 
face.46 The supposed discriminatory effect applies 
to race, color, national origin, religion, sex, or famil-
ial status.

A finding of discriminatory effect requires doc-
umentation of a disparate outcome. Demographic 
data is available for some financial products and 
services, such as mortgages under the HMDA. 

However, there is a dearth of such data for a vari-
ety of other financing, so the bureau has resorted to 
proxies instead.

The bureau’s method has involved construct-
ing a probability of consumers’ race and ethnic-
ity based on their surname and their place of resi-
dence. However, this “methodology”47 amounts to 
little more than guessing, which has been admitted 
by agency officials.48 Nonetheless, they cited their 
deeply flawed findings as justification for enforce-
ment actions against car dealers for (supposedly) 
racist auto-loan practices. Although Title X specifi-
cally prohibits the CFpB from regulating auto deal-
ers, the bureau is effectively doing so by constrain-
ing the ability of dealerships to set the terms of auto 
loans.49 And, the elimination of flexible discounts to 
buyers will hurt the consumers that the CFpB was 
tasked to protect.

The ultimate irony is that the bureau itself is 
guilty of the very actions it is empowered to punish. 
Employee performance reviews have shown a pat-
tern of white employees ranking distinctly better 
than minorities. Overall, whites were twice as likely 
to receive the agency’s top grade as African Ameri-
can or Hispanic employees.

rob Cauldwell, president of National Treasury 
Employees Union Chapter 335, which represents 
CFpB workers, told Congress last year that the 
agency is “a cesspool of poor behavior, discrimination 
and retaliation.”50 The bureau had the most Equal 
Employment Opportunity complaints of any federal 
regulator in the year, he said. Bureau officials have 
announced that a new performance review system 

44. Government Accountability Office, “Consumer Financial Protection Bureau: Some Privacy and Security Procedures for Data Collections Should 
Continue Being Enhanced,” GAI-14-758, September 2014, http://www.gao.gov/assets/670/666000.pdf (accessed February 22, 2016).

45. Ibid.

46. Consumer Financial Protection Bureau, “CFPB Bulletin 2012-04 (Fair Lending),” April 18, 2012, 
http://files.consumerfinance.gov/f/201404_cfpb_bulletin_lending_discrimination.pdf (accessed February 22, 2016). Disparate impact can 
only be justified if the creditor practice meets a legitimate business need that cannot reasonably be achieved as well by means that are less 
disparate in their impact.

47. Rachel Witkowski, “CFPB Overestimates Potential Discrimination, Documents Show,” American Banker, September 17, 2015, 
http://www.americanbanker.com/news/law-regulation/cfpb-overestimates-potential-discrimination-documents-show-1076742-1.html 
(accessed February 22, 2016).

48. In a variety of documents, agency personnel repeatedly acknowledged the weaknesses of their proxies. See ibid.

49. By a vote of 332 to 96, the House passed H.R. 1737, which would nullify the CFPB’s indirect auto finance guidance and a notice and comment 
period issuing a new one. The bill also would require the CFPB when proposing and issuing such guidance to make publicly available “all 
studies, data, methodologies, analyses, and other information” it relied on.

50. Sean Higgins, “Consumer Bureau a ‘Cesspool’ of Discrimination and Retaliation, Union Head Says,” Washington Examiner, June 25, 2015, 
http://www.washingtonexaminer.com/consumer-bureau-a-cesspool-of-discrimination-and-retaliation-union-head-says/article/2567054 
(accessed February 22, 2016).
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will focus “primarily on employee growth and devel-
opment, with less emphasis on numerical ratings.”51

Rulemaking
The bureau’s authority to prescribe regulation is 

vast. (Title X even instructs the judiciary to grant 
ultimate deference to the CFpB in the event of ter-
ritorial squabbles over financial regulations among 
various regulatory agencies.52) At the time of publi-
cation of this Backgrounder, the CFpB has issued 117 
final rules. Following are descriptions of some of the 
bureau’s most significant regulations.

Mortgage Restructuring. Mortgage “simpli-
fication” is one of the 400-plus regulatory require-
ments called for in the 2,300-page Dodd–Frank Act. 
The regulatory approach taken by the bureau illus-
trates both the theoretical shift of consumer pro-
tection as well as the unparalleled powers granted 
the CFpB.

The Dodd–Frank Act requires the bureau to 
devise an “integrated” form to disclose the terms 
of a mortgage application (the loan Estimate) and 
mortgage closing (the Closing Disclosure).53 To that 
end, the CFpB has devised a more “consumer friend-
ly” mortgage process.54 The previous loan form had 
been five pages long; the new one is three pages. The 
closing form remains at five pages. But the agency’s 
requirements to implement the new forms and related 
rules run 1,888 pages.55

The new forms entail major changes to lenders’ 
operations, including revising forms, iT systems, 
and policies. The CFpB estimates the costs of new 

software and employee training to be $100 million.56 
The pending reform ranks as lenders’ greatest com-
pliance concern, with 48 percent citing it as a “high” 
concern and an additional 33 percent citing it as a 

“medium” concern, according to the annual survey 
by QuestSoft, a regulatory consultancy.57

redesigning the mortgage documents apparently 
required the assistance of Kleimann Communica-
tion Group, inc., a self-described “small, agile, wom-
an-owned” business, at a cost to taxpayers of nearly 
$900,000. The Kleimann Group performed “quali-
tative testing” of various loan formats with 92 con-
sumers and 22 lenders in Baltimore; los Angeles; 
Chicago; Albuquerque; Des Moines; philadelphia; 
Austin, Texas; Springfield, Massachusetts; and Bir-
mingham, Alabama.58

According to the bureau, both forms have been 
designed to “reduce cognitive burden.” The 533-
page chronicle of the bureau’s feat— “Know Before 
You Owe: Evolution of the integrated TilA–rESpA 
Disclosures”—includes insights such as, “We found 
the most effective way to reduce confusion sur-
rounding the Apr [annual percentage rate] was to 
clarify that it was not the interest rate by adding the 
simple statement: ‘This is not your interest rate.’”59

The new regulations also prohibit balloon pay-
ments, that is, smaller mortgage payments every 
month, followed by a single, one-time payoff at the 
end of the loan. late fees also are capped, which will 
likely prompt lenders to vigorously enforce payment 
deadlines and use of collection agencies. The bureau 
is also restricting loan-modification fees, which will 

51. Eric Katz, “Widespread Discrimination Forces Agency to Create New Pass-Fail Performance Rating System,” Government Executive, 
May 27, 2014, http://www.govexec.com/management/2014/05/widespread-discrimination-forces-agency-create-new-pass-fail-
performance-rating-system/85246/ (accessed February 22, 2016).

52. Title X—Bureau of Consumer Financial Protections, Sec. 1022 Rulemaking Authority.

53. Dodd–Frank, Title X, Sec. 1032.

54. Consumer Financial Protection Bureau, “CFPB Proposes Allowing Companies to Run Trial Disclosure Programs,” 
December 13, 2012, http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-proposes-allowing-companies-to-
run-trial-disclosure-programs/ (accessed February 22, 2016).

55. Consumer Financial Protection Bureau, “Integrated Mortgage Disclosures under the Real Estate Settlement Procedures Act (Regulation X) 
and the Truth in Lending Act (Regulation Z),” Docket No. CFPB-2012-0028, 
http://files.consumerfinance.gov/f/201311_cfpb_final-rule_integrated-mortgage-disclosures.pdf (accessed February 22, 2016).

56. Ibid.

57. News release, “TILA/GFE Reform, Fair Lending and RESPA Tolerances Rank as Mortgage Lenders’ Greatest Compliance Concerns,” QuestSoft, 
April 17, 2012, http://www.questsoft.com/downloads/QuestSoft_PR_Compliance_Concerns_12-0417.pdf (accessed February 22, 2016).

58. Kleimann Communication Group, Inc., “Know Before You Owe: Evolution of the Integrated TILA–RESPA Disclosures,” July 9, 2012, 
http://files.consumerfinance.gov/f/201207_cfpb_report_tila-respa-testing.pdf (accessed February 22, 2016).

59. Ibid.
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likely limit lenders’ options for customizing loans. 
in sum, the bureau’s notion of “improving outcomes” 
will likely result in fewer mortgage options for con-
sumers and higher borrowing costs.

Mortgage Servicing. The bureau has issued 
more than 500 pages of rules for mortgage servic-
ing, which encompass the collection of mortgage 
payments, maintenance of escrow accounts, loan 
modifications, and foreclosures, among other func-
tions.60 Many provisions dictate the timing, content, 
and format of disclosures. The rules coincide with 
provisions of a settlement between states and the 
five largest mortgage-servicing banks that had been 
accused of mistreating borrowers. Bureau officials 
are hyping the proposed regulations as the solution 
to the wave of foreclosures in recent years.61

lenders will face more requirements in process-
ing a foreclosure, but that will not save borrowers 
who, for a multitude of reasons, cannot afford their 
payments. it does make mortgage servicing more 
time-consuming and costly. The burden of such 
rules falls disproportionately upon community 
banks, which have far fewer resources to reconfig-
ure services. To the extent that the CFpB’s regu-
latory onslaught overwhelms small banks, their 
larger brethren benefit—becoming all the more 
powerful as community banks close. That is the 
very outcome that Dodd–Frank supposedly was 
enacted to prevent.

Of particular concern are the proposed obliga-
tions on servicers’ dealings with a delinquent bor-
rower. The bureau seems to think it is the respon-
sibility of servicers to rescue such borrowers from 
their predicament. For example, servicers are now 
required to inform borrowers about financial “coun-
seling,” while also being prohibited from initiating a 
foreclosure sale until the delinquent borrower has 
exhausted his or her options and appeals.

Another provision prohibits servicers from 
obtaining “forced place” insurance following a find-
ing that the borrower has failed to maintain prop-
erty insurance as required. instead, servicers are 
required to give borrowers two opportunities to pro-
duce proof of insurance over 45 days before charging 
for insurance, as well as provide advance notice and 
pricing information to the borrowers and allow them 
to obtain their own replacement insurance. in other 
words, borrowers who have violated the conditions of 
their mortgage by failing to maintain home insurance 
must be given a second chance (or third or fourth) to 
honor the terms of their mortgage agreement.

Such requirements significantly reduce lenders’ 
control over the loans they make.

Qualified Mortgages. Of enormous conse-
quence to the fate of the housing market is how the 
bureau defines a “qualified mortgage.” The defini-
tion is central to a provision of Dodd–Frank that 
requires lenders to determine a borrower’s “ability to 
repay” any loan “secured by a dwelling.”62 The quali-
fied mortgage requirements act as the standard for 
loan terms that lenders can reasonably expect a bor-
rower to repay. Under this “ability to repay” regime, 
the lender—not the borrower—can be blamed for a 
loan default. Dodd–Frank allows homeowners to 
sue lenders if they cannot make their payments and 
face foreclosure.63 Such standards effectively require 
banks to act as personal advisers or intermediaries 
despite long-held legal precedent that they are not 
fiduciaries in retail banking.

But how does a lender guarantee that a customer 
understands the terms of a loan? And, in the event 
that a bank deems customers’ understanding as 
deficient, is that bank at risk of violating fair lend-
ing laws? CFpB officials have emphasized that they 
will aggressively monitor firms to ensure that finan-
cial products and services are available to various 

60. Consumer Financial Protection Bureau, “2013 Real Estate Settlement Procedures Act (Regulation X) and Truth in Lending Act (Regulation Z) 
Mortgage Servicing Final Rules,” http://www.consumerfinance.gov/regulations/2013-real-estate-settlement-procedures-act-regulation-x-
and-truth-in-lending-act-regulation-z-mortgage-servicing-final-rules/ (accessed February 22, 2016).

61. In a press release announcing the proposed regulations, for example, Cordray claimed the new rules would prevent foreclosures. “Millions 
of homeowners are struggling to pay their mortgages, often through no fault of their own,” he said. “These proposed rules would offer 
consumers basic protections and put the ‘service’ back into mortgage servicing. The goal is to prevent mortgage servicers from giving their 
customers unwelcome surprises and runarounds.” News release, “CFPB Proposes Rules to Protect Mortgage Borrowers,” Consumer Financial 
Protection Bureau, August 10, 2012, http://www.consumerfinance.gov/pressreleases/consumer-financial-protection-bureau-proposes-rules-
to-protect-mortgage-borrowers/ (accessed February 22, 2016).

62. Dodd–Frank, Title XIV, Sec. 1411.

63. Jonathan Green, “Preparing for Litigation Under the Ability to Repay Rule,” National Mortgage News, February 24, 2014, http://www.
nationalmortgagenews.com/blogs/lens/preparing-for-litigation-under-the-ability-to-repay-rule-1041172-1.html (accessed February 22, 2016).



11

BACKGROUNDER | NO. 3102
April 28, 2016  

racial, ethnic, and gender groups in direct propor-
tion to their share of the population.64 Thus, lenders 
are trapped in a Catch-22: To abide by the “ability to 
repay” rule could mean not meeting race and gender 
quotas, or vice versa.

“Payday” Lending. A total of 48 states already 
regulate payday lending, and yet the CFpB is pro-
posing to dramatically limit the availability of 
small-dollar, short-term loans.65 The proposed pay-
day rules would limit the interest rates that payday 
lenders can charge, prohibit borrowers from taking 
out more than one loan at a time, and require lend-
ers to assess the borrower’s ability to repay. in effect, 
the regulations would make it difficult, if not impos-
sible to offer this type of loan, which would have a 
disparate impact on the low-income households and 
immigrants who rely on them.

According to Heritage Foundation research Fel-
low Norbert J. Michel, the CFpB’s own complaint 
database does not support the claim that there is a 
systemic problem in this industry.66 From July 2011 
to August 2015, Michel noted, consumers lodged 
approximately 10,000 complaints against payday 
lenders. ignoring the fact that these are unverified 
complaints, the figure pales in comparison to the 
more than 12 million people per year using payday 
loan services.

There is a great deal of misinformation spread 
by critics about small-dollar loans. One of the most 
common claims is that payday lenders gouge custom-
ers by charging a high annual percentage rate. Such 
criticism is misplaced, in part because it misuses the 
Apr concept.67 properly used, the Apr represents the 
actual rate of interest someone pays over the course 
of a year due to compounding, the process whereby 

interest is added to unpaid principal. However, in a 
typical case, payday loan customers do not borrow for 
a full year, and the interest charges do not compound. 
Thus, there usually is no Apr on a payday loan.

The bureau’s regulatory framework is based 
on the false claim that short-term lenders system-
atically prey on customers who cannot repay their 
debts. The evidence does not support such a claim.

Prepaid Cards. General purpose reloadable cards 
(Gprs) have exploded in popularity. According to one 
recent study, the share of spending with prepaid cards 
increased 200 percent between 2009 and 2014.68

Consumers obviously find the cards useful. One 
would not know it from the stance of CFpB officials, 
who are eager to impose the same degree of regula-
tion that has made checking accounts and credit cards 
more costly—and induced consumers to turn to pre-
paid cards. in its notice of proposed rulemaking, the 
CFpB claims to be “particularly interested in learn-
ing more about this product.” Yet even before “learn-
ing more,” the bureau has already decided to propose 
new regulations,69 which would impose many of the 
same requirements on prepaid cards that currently 
apply to credit cards—which would raise costs.

prepaid cards are available with a variety of terms 
and fees that vary by issuer. Those options are benefi-
cial to consumers—particularly so to the “unbanked” 
and “underbanked” users who heavily rely on the 
cards. To the extent that regulators impose service 
conditions and requirements, fewer firms will offer 
the cards, while the cost of those that remain will rise. 
innovation of this nascent product will be inhibited 
as well. indeed, the bureau also intends to regulate 
mobile devices that access consumer accounts—a 
grossly overbroad use of its powers.70

64. Consumer Financial Protection Bureau, “CFPB to Pursue Discriminatory Lenders,” April 18, 2012, http://www.consumerfinance.gov/newsroom/
consumer-financial-protection-bureau-to-pursue-discriminatory-lenders/ (accessed February 22, 2016).

65. Barbara Mishkin, “New Report Shows Negative Effect of CFPB’s Contemplated Payday Loan Proposals on Credit Availability,” CFPB Monitor, 
June 18, 2015, https://www.cfpbmonitor.com/2015/06/18/new-report-shows-negative-effect-of-cfpbs-contemplated-payday-loan-
proposals-on-credit-availability/ (accessed February 22, 2016).

66. Norbert J. Michel “Dodd–Frank and the Consumer Financial Protection Bureau Put Squeeze on Private Payday Lenders,” Heritage Foundation 
Issue Brief No. 4479, November 4, 2015, http://thf-reports.s3.amazonaws.com/2015/IB4479.pdf.

67. Ibid.

68. Business Wire, “The Nilson Report: U.S. Card Spending at Merchants 2014,” May 26, 2015, http://www.businesswire.com/news/
home/20150526006149/en/Credit-Cards-Continued-Rebound-Debit-Prepaid-Cards#.VWTzp1lVhBc (accessed February 22, 2016).

69. “Electronic Fund Transfers (Regulation E),” Federal Register, Vol. 77, No. 101, May 24, 2012, p. 30923, 
http://www.regulations.gov/#!documentDetail;D=CFPB-2012-0019-001 (accessed February 22, 2016).

70. Consumer Financial Protection Bureau, “CFPB Launches Inquiry into Mobile Financial Services,” June 11, 2014, 
http://www.consumerfinance.gov/newsroom/cfpb-launches-inquiry-into-mobile-financial-services/ (accessed February 22, 2016).
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Reform Alternatives. The best option going for-
ward is outright elimination of the CFpB through 
repeal of Title X of the Dodd–Frank Act. Author-
ity for the 18 pre-existing consumer protection 
laws assumed by the CFpB should be returned to 
the seven agencies that originally administered 
them. However, it is not enough to simply return 
to the old regulatory model. There is consider-
able regulatory overlap that Congress must elimi-
nate—along with numerous obsolete rules. The goal 
should be to devolve authority for consumer protec-
tion to the states except when interstate regulation 
is unavoidable.

More immediate relief requires Congress to enact 
the following reforms:

 n Abolish the CFPB’s current funding mecha-
nism and subject it instead to congressional 
control. Although some financial regulatory 
agencies (such as the Federal Deposit insurance 
Corporation and the Fed itself) also fall outside 
the congressional appropriations process, they 
are the exceptions rather than the rule among 
government agencies. Given the CFpB’s broad 
policymaking role, there is no justification 
for allowing the bureau to escape congressio-
nal oversight.

 n Strike the undefined term “abusive” from the 
list of practices under CFPB purview. There 
is no regulatory precedent or jurisprudence that 
interprets the term in the context of consumer 
financial services, and the bureau should not 
have discretion to define its own powers.

 n Require the CFPB specifically to apply defi-
nitions of “unfair” and “deceptive” practices 
in a manner consistent with case law. Oth-
erwise, regulatory uncertainty will inhibit the 
availability of financial products and services.

 n Prohibit public release of unconfirmed com-
plaint data. The publication of mere accusations 
can subject businesses to undeserved reputa-
tional harm and unnecessary litigation.

 n Abolish the inordinate deference in judicial 
review granted to the CFPB. The Dodd–Frank 
statute instructs judges to defer to the bureau’s 
regulatory decisions as if it “were the only agency 
authorized to apply, enforce, interpret, or admin-
ister the provisions of such Federal consumer 
financial law.” However, judicial scrutiny is a 
necessary check on the CFpB’s otherwise uncon-
strained powers.

 n Require the CFPB to obtain approval for 
all major rulemakings from the Office of 
Information and Regulatory Affairs. Such 
oversight would increase agency transparency 
and accountability.

Conclusion
The current structure of the CFpB, with its lack 

of accountability and absence of oversight, invites 
regulatory excess. Along with its unparalleled pow-
ers and approach to regulation and enforcement, 
the bureau’s actions can be expected to chill the 
availability of financial products and services. The 
CFpB’s paternalistic view of consumers also means 
fewer choices and higher costs for credit. This will 
undoubtedly leave families and entrepreneurs with-
out customized options with which to invest and 
build wealth. Consumer protection against fraud 
and other misdeeds is certainly necessary, but the 
bureau is on a regulatory tear that extends well 
beyond what is reasonable. The obvious two ques-
tions to consider are: (1) Can consumers expect the 
federal government—with a national debt of $18.9 
trillion—to do a better job of managing individuals’ 
finances than the individuals who know their own 
circumstances and preferences? They cannot. (2) 
Are regulators any less “biased” than consumers in 
their financial preferences? They are not.

—Diane Katz is a Senior Research Fellow for 
Regulatory Policy in the Thomas A. Roe Institute for 
Economic Policy Studies, of the Institute for Economic 
Freedom and Opportunity, at The Heritage Foundation.


