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 n Too often federal agricultural policy 
focuses on helping farmers through 
massive programs rather than deter-
mining how government itself creates 
problems for farmers and ranchers. 
In particular, regulations need to 
be addressed.

 n Federal overreach under the Clean 
Water Act is very troubling. For 
example, the recent “waters of the 
United States” rule is a major federal 
power grab that seeks to regulate 
almost all waters, making it difficult 
to engage in even ordinary activities, 
such as farming.

 n The Endangered Species Act was 
enacted into law to promote the 
conservation of species, but it has 
failed to do so and has trampled on 
property rights, including the rights of 
farmers and ranchers.

 n The federal government should not 
be such a significant land owner— 
even states should not be massive 
land owners. Land, in general, should 
be in the hands of private citizens.

 n There should be no federal or state 
mandatory labeling of genetically 
engineered food. These labels misin-
form consumers, legitimize bad sci-
ence, and undermine agriculture and 
genetic engineering.

Abstract
Federal regulations, which often are based on unsound science and 
data and extended beyond the scope of the underlying statute, impose 
significant burdens on farmers and ranchers. Regulations that inter-
fere with the ability to manage the risk inherent in agriculture or that 
hinder technological innovation are particularly damaging. There are 
many current regulatory obstacles that need to be addressed, from fed-
eral overreach under the Clean Water Act to a failed Endangered Spe-
cies Act that does not properly conserve species and tramples on prop-
erty rights. Agricultural producers would be better able to engage in 
farming and ranching and meet market needs if they were freed from 
these intrusive regulatory requirements.

Too often, federal agricultural policy focuses on helping farm-
ers through massive programs rather than on determining how 

government itself creates problems for farmers and ranchers. Regu-
lations, in particular, make agricultural production and innovation 
more difficult by limiting farmers’ and ranchers’ ability to address 
agricultural risk,1 work their land, and meet market needs.

In general, federal regulation is often based on unsound science 
and data, and agencies develop regulations that extend beyond the 
scope of the underlying statute. For regulated entities, such as farm-
ers and ranchers, these unnecessary regulations can impose major 
compliance costs and other significant burdens. They can also dis-
courage a party from taking an action (e.g., using land for ordinary 
business activities) due to fear of being out of compliance or because 
the regulation prohibits the action or makes it cost prohibitive. Reg-
ulatory costs are borne not merely by those parties who are regulat-
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ed, but also by third parties such as consumers who 
may have to pay higher prices for goods and services.

The list of regulatory obstacles for agricultural 
producers is extensive. However, there are some 
types of regulations that are particularly troubling. 
For example, any government intervention that 
makes it more difficult to manage the risk inherent 
in agriculture is a serious problem. Additionally, the 
overreach and scope of environmental regulations 
is inflicting serious harm on farmers and ranchers 
alike. Finally, because technology and innovation 
help the agriculture industry meet critical new chal-
lenges, any regulation that hinders important devel-
opments is a major concern.

This paper highlights just some of the biggest reg-
ulatory obstacles, focusing on regulations that affect 
risk management, hurt farmers because of environ-
mental overreach, and undermine innovation. It 
also provides some specific policy recommendations 
to address these obstacles.

Overbroad Application of Title VII of 
Dodd–Frank

Like every business, agricultural producers face 
a number of serious risks. There are many ways that 
farmers and ranchers can manage different kinds 
of risk through private means. One of the best risk-
management tools is to hedge risk through participa-
tion in the commodities market. unfortunately, one 
regulatory development is making this risk-manage-
ment tool far more difficult for farmers to use.

In 2010, the Dodd–Frank Wall  Street Reform 
and Consumer Protection Act2 (Dodd–Frank) was 
enacted to address the 2008 financial crisis.3 Yet this 
law is being interpreted broadly by the Commodi-
ties Futures Trading Commission (CFTC) to cover 
businesses that had nothing to do with the 2008 cri-
sis, including agricultural producers. As Senator Pat 
Roberts (R–KS), Chairman of the Senate Agricul-
ture Committee, explained:

Farmers, ranchers and end-users did not cause 
the 2008 financial crisis, and Congress did not 
intend for them to be subject to Title VII of 
Dodd–Frank. However, five long years later, they 
continue to be subjected to a bounty of rules 
and regulations stemming from the regulatory 
implementation of Dodd–Frank.4

The use of commodity derivatives is extremely 
critical for farmers and is undermined by convo-
luted and restrictive regulations. For example, the 
CFTC is narrowly interpreting5 the statutory term 

“bona fide hedge.”6 This interpretation has resulted 
in “many types of trading in derivatives markets 
that were long recognized as legitimate hedging by 
commercial firms and regulators…now no longer 
afforded bona fide hedging treatment,” according 
to the Commodity Markets Council, “a trade asso-
ciation that brings together exchanges and their 
industry counterparts,”7 in comments made to the 
CFTC.8

1. There are different types of farming risks. See U.S. Department of Agriculture, Economic Research Service, “Risk in Agriculture,” last updated 
December 3, 2014, http://www.ers.usda.gov/topics/farm-practices-management/risk-management/risk-in-agriculture.aspx (accessed 
March 13, 2016).

2. Dodd–Frank Wall Street Reform and Consumer Protection Act, Public Law 111–203, 111th Cong., July 21, 2010.

3. Norbert J. Michel, “Repealing Dodd–Frank and Ending ‘Too Big to Fail,’” Heritage Foundation Backgrounder No. 2973, November 3, 2014, 
http://www.heritage.org/research/reports/2014/11/repealing-doddfrank-and-ending-too-big-to-fail.

4. News release, “Chairman Roberts Releases Statement on Fifth Anniversary of Dodd–Frank,” Committee on Agriculture, Nutrition and Forestry, 
U.S. Senate, July 21, 2015, http://www.agriculture.senate.gov/newsroom/press/release/chairman-roberts-releases-statement-on-fifth-
anniversary-of-dodd-frank (accessed March 13, 2016).

5. Todd Thul, testimony in Hearing to Review Legislative Proposals Amending Title VII of the Dodd–Frank Wall Street Reform and Consumer 
Protection Act, Committee on Agriculture, U.S. House of Representatives, 112th Cong., 1st Sess., October 12, 2011, pp. 72–84, https://www.
gpo.gov/fdsys/pkg/CHRG-112hhrg70998/pdf/CHRG-112hhrg70998.pdf (accessed June 25, 2016).

6. U.S. Commodity Futures Trading Commission, “Vacated Part 151 Position Limits, Including Bona Fide Hedging Definition & Aggregate Limits,” 
September 28, 2012, http://www.cftc.gov/LawRegulation/DoddFrankAct/Rulemakings/DF_26_PosLimits/index.htm (accessed March 13, 2016).

7. Comment letter, “Re-Opening of Comment Period Regarding Commission Agricultural Advisory Committee Discussion of Position Limits for 
Derivatives (RIN 3038-AD99) and Aggregation of Positions (RIN 3038-AD82),” Commodity Markets Council, January 22, 2015, 
http://www.commoditymkts.org/wp-content/uploads/2015/02/CMC-Position-Limits-Comment-Letter-1.22.15-AS-FILED-.pdf 
(accessed March 13, 2016).

8. Ibid.
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The CFTC is making decisions as to what is the 
proper nature of hedging transactions, as if anyone 
could (or should) evaluate the variety of ways that 
risk can be managed effectively. CFTC Commission-
er Jill Sommers, in her opening statement at a meet-
ing to consider Dodd–Frank final rules (the final 
rule addressing “bona fide hedge” was vacated by a 
district court9) explained:

When analyzing the potential impact this rule 
will have on market participants, I am most con-
cerned about the effect on bona fide hedgers—
that is the producers, processors, manufactur-
ers, handlers, and users of physical commodities. 
This rule will make hedging more difficult, more 
costly, and less efficient, all of which ironically 
can result in increased costs for consumers.10

A recent Cato Institute report by New York uni-
versity Professor Bruce Tuckman captures the prob-
lem of making use of derivatives more difficult, stat-
ing that “rules that make derivatives harder to use 
will reduce derivatives risks; but the reduction will 
be at the expense of increasing business risks.”11

Federal Overreach in Addressing 
Nonpoint Sources of Water Pollution

The Clean Water Act (CWA) expressly says that 
states are supposed to play the leading role in pro-
tecting water:

It is the policy of the Congress to recognize, pre-
serve, and protect the primary responsibili-
ties and rights of States to prevent, reduce, and 
eliminate pollution, to plan the development and 

9. U.S. Commodity Futures Trading Commission, “Vacated Part 151 Position Limits.”

10. Jill E. Sommers, Opening Statement, “Fifth Open Meeting to Consider Final Rules Pursuant to the Dodd–Frank Act,” testimony before the U.S. 
Commodity Futures Trading Commission, October 18, 2011, http://www.cftc.gov/PressRoom/SpeechesTestimony/sommerstatement101811 
(accessed March 13, 2016).

11. Bruce Tuckman, “In Defense of Derivatives: From Beer to the Financial Crisis,” Cato Institute Policy Analysis No. 781, September 29, 2015, 
http://object.cato.org/sites/cato.org/files/pubs/pdf/pa781.pdf (accessed March 13, 2016).
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use (including restoration, preservation, and 
enhancement) of land and water resources.12

The u.S. environmental Protection Agency (ePA) is 
ignoring this state role and instead seeking to expand 
its own power. This extension of federal control is evi-
denced by the ePA’s efforts to address water quality in 
the Chesapeake Bay, where the agency is effectively seek-
ing to regulate agricultural runoff and other nonpoint 
sources of pollution (pollution coming from multiple 
sources over a wide area, as opposed to pollution from a 
point source that is a specific and identifiable source).13

Specifically, the ePA is allocating specific limits of 
pollution for numerous segments of the Bay by source, 
including nonpoint sources. There is even concern that 
the ePA could determine where farming is allowed.14 
This Chesapeake Bay scheme was challenged in the Third 
Circuit Court of Appeals (the court upheld the agency’s 
actions15), and petitioners, including the American Farm 
Bureau Federation, asked the united States Supreme 
Court to hear the case.16 Former u.S. Secretary of Agri-
culture John Block warned of the consequences of the 
Court’s declining to hear the case: “[I]n a matter of days 
or at most weeks the environmental Protection Agency 
(ePA) could become our national zoning board.”17 On 
February 29, 2016, the Court declined to hear the case.18

This overreach by the ePA has practical impacts 
on farming. Secretary Block illustrated this point:

Myopic rigidity, typical of federal regulators and 
particularly ePA, has human costs. In lower court 
filings, Pendleton County, West Virginia, reported 
that “a significant amount of farmland will have 
to be removed from production” as a result. Pend-
leton, the court document noted, is a poor county 
where families “displaced from farming would 
have little to no opportunity to replace their loss.”19

EPA’s and Corps’ Land- and Water-Grab 
Through the “Waters of the United 
States” Rule

On June 29, 2015, the ePA and the Army Corps of 
engineers (Corps) published their final rule20 defin-
ing what waters are covered under the CWA. under 
the CWA, the federal government has jurisdiction 
over “navigable waters,” which is further defined as 

“the waters of the united States, including the terri-
torial seas.”21 This rule seeks to regulate almost any 
type of water, including certain man-made ditches 
and so-called waters that are dry land most of the time. 
This vast overreach is consistent with past attempts 
by the agencies to grab power by broadly interpret-
ing the definition of “waters of the united States.” In 
just over a decade, the united States Supreme Court 
twice struck down the agencies’ efforts to regulate 
more waters: in 2001, in Solid Waste Agency of North-

12. Federal Water Pollution Control Act, Public Law 107–303, 107th Cong., November 27, 2002, Sec. 101(b).

13. U.S. Environmental Protection Agency, “What Is Nonpoint Source Pollution?” January 5, 2016, http://www.epa.gov/polluted-runoff-nonpoint-
source-pollution/what-nonpoint-source (accessed March 13, 2016), and U.S. Geological Survey, “Non-Point Source Pollution,” August 4, 2015, 
http://toxics.usgs.gov/definitions/nonpoint_source.html (accessed March 13, 2016).

14. See, e.g., H. Sterling Burnett, “Farm Bureau Fights Federal Land Grab in Chesapeake Bay Region,” Heartland Institute, February 11, 2016, 
http://news.heartland.org/newspaper-article/2016/02/11/farm-bureau-fights-federal-land-grab-chesapeake-bay-region 
(accessed March 13, 2016), and Gary Baise, “Counties Attack EPA’s TMDL Regulation,” February 23, 2016, 
http://farmfutures.com/blogs-counties-attack-epas-tmdl-regulation-10678 (accessed March 13, 2016).

15. American Farm Bureau Federation v. United States Environmental Protection Agency, No. 13-4079 (3d Cir. 2014), 
http://www2.ca3.uscourts.gov/opinarch/134079p.pdf (accessed March 13, 2016).

16. Ibid.

17. John Block, “A Scheme to Say How Land Is Used,” The Washington Times, February 18, 2016, 
http://www.washingtontimes.com/news/2016/feb/18/john-block-a-scheme-to-say-how-land-is-used/ (accessed March 13, 2016).

18. Scott Dance, “Supreme Court Declines to Hear Case Challenging Chesapeake Bay ‘Pollution Diet,’” Baltimore Sun, February 29, 2016, 
http://www.baltimoresun.com/features/green/blog/bs-md-chesapeake-supreme-court-20160229-story.html (accessed March 13, 2016).

19. John Block, “A Scheme to Say How Land Is Used.”

20. U.S. Department of Defense, Department of the Army, Corps of Engineers, and U.S., Environmental Protection Agency, “Clean Water Rule: 
Definition of ‘Waters of the United States,’” Federal Register, Vol. 80, No. 124 (June 29, 2015), http://www.epa.gov/sites/production/
files/2015-06/documents/epa-hq-ow-2011-0880-20862.pdf (accessed March 24, 2016).

21. 33 U.S. Code §1362, https://www.law.cornell.edu/uscode/text/33/1362 (accessed March 22, 2016).
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ern Cook County v. U.S. Army Corps of Engineers,22 
and in 2006, in Rapanos v. United States.23

For property owners, including farmers and 
ranchers, this regulatory overreach is problematic. If 
a water is covered under the law (i.e., a jurisdictional 
water), property owners could be required to secure 
costly and time-consuming permits to take actions 
that affect these waters. under the CWA, this impact 
can be nominal and does not even require environ-
mental harm. Someone may need a permit just for 
kicking sand into a jurisdictional water.24

Property owners could be required to secure a 
permit if there is a discharge of dredged material 
(material excavated or dredged from waters of the 
u.S.) or fill material (“material placed in waters such 
that dry land replaces water—or a portion thereof—
or the water’s bottom elevation changes”).25

In Rapanos v. United States, the late Justice Antonin 
Scalia cited a study highlighting the following costs and 
delays for one of the major types of permits (Section 
404 dredge and fill permits): “The average applicant for 
an individual permit spends 788 days and $271,596 in 
completing the process, and the average applicant for 
a nationwide permit spends 313 days and $28,915—not 
counting costs of mitigation or design changes.”26

Since there will be more jurisdictional waters, 
there will be a need to secure more CWA permits. 
This means that property owners, such as farmers, 
who want to use their property for normal business 
activities will have to secure more permits. They 
may choose not to engage in ordinary activities 
because of the time and cost of securing a permit.

The rule is also vague, making compliance diffi-
cult. The risk of not complying with the vague and 
subjective rule is another disincentive to using 
property for ordinary business activities.27 The risk 
is compounded by the significant civil and crimi-
nal penalties for not securing a permit. One case 
now pending before a federal court involves a Wyo-
ming family who are facing $16 million in fines for 
constructing a stock pond on the family’s eight-acre 
farm for the family’s horses and cattle.28

The ESA’s Failure to Protect Species and 
Its Disrespect for Property Rights

In 1973, the endangered Species Act (eSA) was 
enacted into law to promote the conservation of spe-
cies.29 unfortunately, the law has failed and, in so 
doing, has trampled on property rights.

22. Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001).

23. Rapanos v. U.S., 547 U.S. 715 (2006).

24. The definition of “pollutant” is extremely broad. U.S. Environmental Protection Agency, “Clean Water Act, Section 502 General Definitions,” 
March 6, 2012, http://water.epa.gov/lawsregs/guidance/wetlands/sec502.cfm (accessed April 15, 2015).

25. U.S. Environmental Protection Agency, Office of Compliance, Managing Your Environmental Responsibilities: A Planning Guide for Construction 
and Development, April 2005, http://www.epa.gov/compliance/resources/publications/assistance/sectors/constructmyer/ (accessed April 15, 
2015). See also the EPA regulations at 33 U.S. Code §323.2, http://www.law.cornell.edu/cfr/text/33/323.2 (accessed April 15, 2015). The regula-
tions provide more specific definitions of dredged material, fill material, and discharge of dredged or fill material. The precise definitions of terms 
such as “fill material” are a matter of controversy. See Claudia Copeland, “Controversies over Redefining ‘Fill Material’ Under the Clean Water 
Act,” Congressional Research Service Report for Congress, August 21, 2013, http://fas.org/sgp/crs/misc/RL31411.pdf (accessed April 15, 2015).

26. Rapanos v. U.S., 547 U.S. 715 (2006), Scalia citing David Sunding and David Zilberman, “The Economics of Environmental Regulation by 
Licensing: An Assessment of Recent Changes to the Wetland Permitting Process,” Natural Resources Journal, Vol. 42 (Winter 2002), pp. 59–90, 
http://are.berkeley.edu/~sunding/Economcs%20of%20Environmental%20Regulation.pdf (accessed March 22, 2016).

27. The normal farming exception that allows exemptions for farm and ranching activities under Section 404(f)(1)(A) of the CWA is narrow. 
For example, as it has been interpreted, it applies only to farming that has been ongoing since 1977. American Farm Bureau Association, 

“Clarifying EPA’s Muddy Water,” July 16, 2014, http://www.fb.org/newsroom/nr/nr2014/07-16-14/Clarifying_EPAs_Muddy_Water.pdf 
(accessed March 13, 2016). Farmers and ranchers also have to worry about Section 402 permits, to which this exception does not apply.

28. Jonathan Wood, “Congress Questions EPA About Andy Johnson’s Stock Pond,” Pacific Legal Foundation Liberty Blog, October 5, 2015, 
http://blog.pacificlegal.org/congress-questions-epa-about-andy-johnsons-stock-pond/ (accessed March 13, 2016), and Jack Healy, “Family 
Pond Boils at Center of a ‘Regulatory War’ in Wyoming,” The New York Times, September 18, 2015, 
http://www.nytimes.com/2015/09/19/us/regulatory-war-fought-over-a-wyoming-familys-pond.html?_r=1 (accessed March 13, 2016).

29. For a more thorough discussion of the ESA, see Endangered Species Act Working Group, Report, Findings and Recommendations, 113th Cong., 2nd 
Sess., February 4, 2014, http://lummis.house.gov/uploadedfiles/esaworkinggroupreportandrecommendations.pdf 
(accessed March 13, 2016). See also Jack Spencer et al., “Environmental Conservation: Eight Principles of the American Conservation Ethic,” 
The Heritage Foundation, http://www.heritage.org/research/projects/environmental-conservation.
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There are 1,585 domestic species and 661 foreign 
species on the endangered species list (including 
both threatened and endangered species).30 Only 33 
species have been “recovered” and delisted from the 
endangered species list in the more than 40 years of 
the eSA.31 Almost as many species (29 species) have 
been delisted because they never should have been 
on the list due to technical errors or because they 
became extinct.32

For as little success as the eSA has had, it has 
also had a negative impact on the rights of private 
property owners. Society has determined that pro-
tecting species is an important objective. There-
fore, the costs of protecting species should be paid 
by society as a whole, not by individual property 
owners. Property owners need to be compensated 
for restrictions placed on the use of their land, as 
they have not created any harm that affects anyone 
else beyond their boundaries; there is no “polluter-
pay” issue. Instead, the federal government expects 
property owners, who are merely using their land 
without harming others, to change how they use 
their property.

The Federal Government’s Poor 
Management of Public Land

Federal land is important particularly for ranch-
ers, many of whom draw their livelihood from use of 
public lands. According to the Public Lands Coun-
cil, “Nearly 40% of western cattle herd and about 

50% of the nation’s sheep herd spend time on pub-
lic lands.”33 The u.S. Department of the Interior’s 
Bureau of Land Management (BLM) manages 139 
million acres of grazing land,34 and the Forest Ser-
vice (under the Department of Agriculture) man-
ages 93 million acres of public grazing land and 10 
million acres of private land within those bounds.35 
The BLM and the Forest Service manage roughly 90 
percent of federal lands in the West.36

The grazing lands are a sliver of the 640 million 
surface acres owned by the federal government in 
the u.S. Federal land management has a unique 
impact on farmers and ranchers in the western unit-
ed States where nearly 47 percent of federal lands 
are located.37 The federal government owns roughly 
85 percent of Nevada, 64 percent of utah, and 61 per-
cent of Idaho, topping the ranks for federal owner-
ship among states in the continental u.S.38

However, the federal government does not man-
age this land well. Federal land management deci-
sions directly affecting states and ranchers are 
handled by federal bureaucrats and through omni-
bus appropriations bills and unilateral presidential 
designations. The sheer size and diversity of the 
federal estate are proving too much for distant fed-
eral bureaucracies.

For example, federal administration and man-
agement of public grazing lands is broken. The BLM 
has struggled to manage persistent grazing permit 
backlogs.39 The Forest Service’s most recent budget 

30. As of February 24, 2016. U.S. Department of the Interior, Fish and Wildlife Service, “Environmental Conservation Online System: Listed 
Species Summary (Boxscore),” March 3, 2016, http://ecos.fws.gov/tess_public/reports/box-score-report (accessed March 13, 2016).

31. U.S. Department of the Interior, Fish and Wildlife Service, “Environmental Conservation Online System: Delisting Report,” March 3, 2016, 
http://ecos.fws.gov/tess_public/reports/delisting-report (accessed March 13, 2016).

32. Ibid.

33. Public Lands Council, “Facts & Stats,” http://publiclandscouncil.org/about/facts-stats/ (accessed March 13, 2016).

34. Katie Hoover, “Federal Lands and Natural Resources: Overview and Selected Issues for the 114th Congress,” Congressional Research Service 
Report for Congress, April 6, 2015, p. 24, http://nationalaglawcenter.org/wp-content/uploads/assets/crs/R43429.pdf (accessed March 13, 2016).

35. U.S. Department of Agriculture, Forest Service, Fiscal Year 2017 Budget Justification, February 2016, p. 170, http://www.fs.fed.us/sites/default/
files/fy-2017-fs-budget-justification.pdf 
(accessed June 25, 2016).

36. Carol Hardy Vincent et al., “Federal Land Ownership: Overview and Data,” Congressional Research Service Report for Congress, December 29, 
2014, p. 20, https://fas.org/sgp/crs/misc/R42346.pdf (accessed March 13, 2016).

37. Forty-seven percent does not include Alaska. Vincent et al., “Federal Land Ownership: Overview and Data.”

38. Ibid.

39. U.S. Department of the Interior, Bureau of Land Management, Budget Justifications and Performance Information: Fiscal Year 2016, p. I-9, 
https://www.doi.gov/sites/doi.opengov.ibmcloud.com/files/uploads/FY2016_BLM_Greenbook_0.pdf (accessed March 13, 2016), and U.S. 
Department of the Interior, Bureau of Land Management, Budget Justifications and Performance Information: Fiscal Year 2017, p. VII-38, 
ites/doi.gov/files/uploads/FY2017_BLM_Budget_Justification.pdf (accessed March 13, 2016).
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request sought more funding to manage a backlog 
in environmental improvements needed on grazing 
land.40 Further, as explained by the Property and 
environment Research Center, “the federal grazing 
system may be resulting in poor rangeland condi-
tions. According to the BLM, more than 21 percent 
of BLM grazing allotments are not meeting or mak-
ing significant progress toward meeting the agency’s 
own standards for land health.”41

Both the BLM and the Forest Service have 
expressed frustration with the environmental review 
process under the National environmental Policy Act 
(NePA), the costs of which are exacerbated by nui-
sance litigation, often from extreme environmental 
activist groups. In recent years, the Forest Service 
has spent more on navigating the NePA process for 
renewing grazing permits than it has on grazing allot-
ments management.42 The Forest Service writes that:

Challenges to this work [NePA analysis] include 
increased complexity of analyses, increased work-
load associated with litigation, increased costs for 
obtaining comprehensive resource condition and 
trend data to support decisions, and the lack of 
completed assessments necessary to support the 
record for making management decisions.43

From 2009–2013, federal lands held by the BLM 
and the Forest Service also lost taxpayers nearly $2 
billion a year on average, while the state trust lands 
evaluated in a recent Property and environment 
Research Center study earned taxpayers $200 mil-

lion.44 Broken down per acre, federal lands lost $4.38 
per acre, while state lands earned $34.6 per acre.45 
While the federal government can absorb unrecov-
ered costs and spread expenses across federal taxpay-
ers, state trust lands are required to turn a profit.46

There are also continual attempts to expand this 
federal estate, often hurting ranchers. For example, 
the Antiquities Act allows the President, indepen-
dent of Congress, to restrict federal land use on the 
premise of protecting “objects of historic or scientific 
interest.”47 In doing so, Presidents have overridden the 
diverse interests and needs of the communities affect-
ed by these decisions and discounted the consensus 
building, trade-offs, goals, and local efforts to manage 
land, including the interests of the agricultural com-
munity. For instance, in 1996, President Bill Clinton 
designated 1.9 million acres in utah. Though this des-
ignation was made 20 years ago, the BLM still does not 
have a grazing plan in place, thereby upsetting both 
ranchers and anti-ranching environmental groups.48

The federal government’s management of public 
lands has drained taxpayers, but ranchers have con-
tributed important economic and environmental 
benefits to these public lands. According to the Pub-
lic Lands Council, “The work ranchers do to main-
tain the land saves the Bureau of Land Management 
approximately $750 million in taxpayer dollars each 
year.”49 Additionally, the BLM notes that:

Livestock grazing serves as an important tool that 
provides environmental benefits such as preserva-
tion of open space, managing fuel loads to reduce 

40. U.S. Department of Agriculture, Forest Service, Fiscal Year 2017 Budget Justification, p. 261.

41. Holly Fretwell and Shawn Regan, “Divided Lands: State vs. Federal Management in the West,” Property and Environment Research Center Public 
Lands Report, March 2015, p. 19, http://www.perc.org/sites/default/files/pdfs/150303_PERC_DividedLands.pdf (accessed March 13, 2016).

42. U.S. Department of Agriculture, Forest Service, Fiscal Year 2017 Budget Justification, p. 270.

43. Ibid., pp. 172, VII-37.

44. Fretwell and Regan, “Divided Lands: State vs. Federal Management in the West.”

45. Ibid., p. 10.

46. Ibid.

47. American Antiquities Act of 1906, 16 U.S. Code § 431.

48. U.S. Department of the Interior, Bureau of Land Management, “Livestock Grazing Monument Management Plan Amendment and Associated 
Environmental Impact Statement,” August 3, 2015, http://www.blm.gov/ut/st/en/fo/grand_staircase-escalante/planning0/livestock_grazing.html 
(accessed March 13, 2016); The Wilderness Society, “Report Shows BLM’s Prized Conservation Lands Struggle Without Adequate Funding,” 
October 21, 2015, http://wilderness.org/press-release/report-shows-blm%E2%80%99s-prized-conservation-lands-struggle-without-
adequate-funding (accessed March 13, 2016); and Nevada Farm Bureau Federation, “Ranchers’ Rights Forgotten: Examining the Impact of the 
Basin and Range Movement,” August 4, 2015, http://nvfb.org/2015/08/04/ranchers-rights-forgotten/ (accessed March 13, 2016).

49. Public Lands Council, “Ranchers Invest in Federal Land,” October 2015, 
http://publiclandscouncil.org/wp-content/uploads/2015/10/GrazingFees_Onesheet.pdf (accessed March 13, 2016).
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wildfire risks and enhancing distribution of avail-
able water for wildlife. Ranchers often serve as the 
eyes and ears for public land managers and assist 
with public health and safety. They provide public 
lands information, report wildfires, assist in wild-
fire suppression when appropriate, restore land 
health, and assist in search and rescue operations.50

The Undermining of Genetically 
Engineered Food Through Mandatory 
Labeling

People have been modifying the genetic makeup 
of food for thousands of years. Genetic engineer-
ing is just one method to achieve this same objec-
tive. Genetically engineered food has been in the 
u.S. food supply since the 1990s. Through the genet-
ic engineering process, scientists can introduce 
desired traits into a crop plant more efficiently and 
more precisely.

Genetically engineered crops are prevalent. In 
November 2015 guidance, the u.S. Food and Drug 
Administration (FDA) explained:

In 2013, in the united States, bioengineered 
soybeans made up 93 percent of the acreage of 
planted soybeans, bioengineered cotton made up 
90 percent of the acreage of planted cotton, and 
bioengineered corn varieties made up 90 percent 

of the acreage [of] planted corn. In addition, bio-
engineered sugar beets accounted for 95 percent 
of the acreage of planted sugar beets in the 2009-

–2010 crop year. [internal citations omitted].51

The genetically engineered foods on the mar-
ket today are as safe as their non–genetically engi-
neered counterparts. There is wide agreement on this 
point, from the FDA and National Academy of Sci-
ences to the World Health Organization.52 If geneti-
cally engineered foods do differ in any material way 
from their non–genetically engineered counterparts, 
the FDA already requires labeling to disclose those 
differences.53

Despite the science and the safe and wide use of 
genetically engineered crops, there are some indi-
viduals and groups who want mandatory labeling 
that would indicate whether food has been geneti-
cally engineered. Vermont has a mandatory labeling 
law that will go into effect on July 1, 2016 (the first 
state law to go into effect).54 Connecticut and Maine 
have passed laws, but they will not go into effect until 
bordering states take similar action.55

Ironically, mandatory labeling has been framed 
as a pro-consumer issue. It is exactly the opposite. 
Mandatory labeling could be harmful to consumers 
by misleading them into thinking that genetically 
engineered food is unsafe for consumption. Vol-
untary labeling efforts already exist.56 Mandatory 

50. U.S. Department of the Interior, Bureau of Land Management, Budget Justifications and Performance: FY 2017, p.VII-36.

51. U.S. Department of Health and Human Services, Food and Drug Administration, “Guidance for Industry: Voluntary Labeling Indicating Whether 
Foods Have or Have Not Been Derived from Genetically Engineered Plants,” November, 2015, http://www.fda.gov/Food/GuidanceRegulation/
GuidanceDocumentsRegulatoryInformation/ucm059098.htm (accessed March 31, 2016).

52. U.S. Department of Health and Human Services, Food and Drug Administration, “Labeling of Foods Derived from Genetically Engineered 
Plants,” November 19, 2015, 
http://www.fda.gov/Food/FoodScienceResearch/GEPlants/ucm346858.htm (accessed March 13, 2016). See also Genetic Literacy Project, 

“GLP Infographic: International Science Organizations on Crop Biotech Safety,” August 27, 2013, 
https://www.geneticliteracyproject.org/2013/08/27/glp-infographic-international-science-organizations-on-crop-biotechnology-safety/ 
(accessed March 13, 2016).

53. U.S. Department of Health and Human Services, Food and Drug Administration, “Labeling of Foods.”

54. Grocery Manufacturers Association et al v. Sorrell et al. United States (D. Vt.), April 27, 2015.

55. Dan Flynn, “State Legislatures Pass on Adopting GMO-Labeling Policies This Year,” Food Safety News, June 24, 2015, 
http://www.foodsafetynews.com/2015/06/states-pass-on-opportunities-to-jump-ahead-of-feds-on-gmo-labeling-policy/ 
(accessed March 13, 2016).

56. See Non-GMO Project, “The ‘Non-GMO Project Verified’ Seal,” http://www.nongmoproject.org/learn-more/understanding-our-seal/ 
(accessed March 13, 2016); U.S. Department of Agriculture, “Organic Agriculture,” 
http://www.usda.gov/wps/portal/usda/usdahome?contentidonly=true&contentid=organic-agriculture.html (accessed March 13, 2016); and 
U.S. Department of Health and Human Services, Food and Drug Administration, “Questions & Answers on Food from Genetically Engineered 
Plants,” last updated November 19, 2015, 
http://www.fda.gov/food/foodscienceresearch/biotechnology/ucm346030.htm (accessed March 13, 2016).
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labeling, however, uses the force of government to 
compel companies to disclose information that has 
no bearing on health or safety. A government-man-
dated label would also likely send a signal to the con-
sumer, whether intended or not, that the government 
has determined that genetically engineered food is 
dangerous or less nutritious. The labeling says noth-
ing about the safety or nutritional value of ingredi-
ents, only about the process used to develop them.

What Needs to Be Done
To begin addressing these regulatory obstacles, 

Congress should:
Prohibit the application of Title VII of Dodd–

Frank to farmers. This regulatory burden will 
make it more difficult for agricultural producers and 
possibly discourage the use of commodities markets 
to manage risk.

Protect the ability of states, communities, 
and individuals to manage water resources. 
Water bodies are unique, and so are their water 
quality issues. Therefore, a federal one-size-fits-all 
approach is bound to fail. States, local communities, 
and private citizens are closer to the problems fac-
ing local water bodies than the federal government 
is and should be empowered to develop solutions to 
these problems. New ideas, including water trading 
markets, will develop and provide the best solutions.

Prohibit federal efforts to regulate (directly 
or indirectly) nonpoint sources of pollution. Fed-
eral overreach to effectively regulate agricultural 
runoff and other nonpoint sources of pollution should 
be prohibited. States, local communities, and private 
citizens can address challenges to water quality, such 
as any problems that may exist in the Chesapeake Bay. 
If this does not happen, the ePA’s expansive approach 
to water quality in the Chesapeake Bay will simply be 
applied to other water bodies.

Repeal the EPA and Army Corps’ "Waters of 
the United States" rule. While there are legal chal-
lenges pending, Congress itself needs to repeal this 
rule.57 This is the best way to stop a power grab that 
would undermine property rights and would also 
block another attempt by the ePA to ignore the state 
role in water policy.

ultimately though, Congress needs to define 
“navigable waters,” which is the actual statutory term, 
not “waters of the united States.” This distinction 
is critical because any definition needs to recognize 
that Congress was seeking to regulate not just any 
waters, but those waters that were “navigable.” Any 
definition should generally limit federal authority to 
regulation of traditional “navigable waters” only.

Reform the Endangered Species Act. There 
are many reforms that need to be made to the eSA, 
from improving the scientific analysis of designa-
tions to developing a better listing process. The law 
should be less of a regulatory scheme and more of a 
government program with clear appropriations for 
all of the government’s actions, including covering 
any costs imposed on property owners. Regulation 
can hide the true costs of government action. The 
costs of all eSA-related efforts should be accounted 
for in a transparent manner.

An approach that infringes on property rights 
fosters a confrontational relationship between the 
federal government and property owners. If the fed-
eral government is going to seek to conserve spe-
cies, it should work with property owners instead 
of creating an adversarial relationship. Respect-
ing property rights will go a long way in promoting 
this partnership.

States should play a much greater role in protect-
ing species, in large part because they are closer than 
the federal government to any situation that needs 
to be addressed. Most states, if not all, already have 
conservation programs.58 By having states work in 
partnership with property owners, any threats to 
species can be addressed more effectively.

Transfer management of federal lands to 
states and private citizens. The responsibility to 
manage public lands should be shifted from the fed-
eral government to states and private citizens. Both 
groups are in a much better position to manage pub-
lic land, and local control should benefit ranchers 
who seek a system that is more responsive to their 
needs. While the federal government can pass on the 
costs of poor or nonexistent management to federal 
taxpayers, states and the private sector have power-
ful incentives for better management of resources on 

57. See, e.g., Jonathan H. Adler, “Sixth Circuit Claims Jurisdiction to Hear Merits of Challenge to EPA’s ‘Waters of the United States’ (WOTUS) 
Rule,” The Washington Post, February 22, 2016, https://www.washingtonpost.com/news/volokh-conspiracy/wp/2016/02/22/sixth-circuit-
claims-jurisdiction-to-hear-merits-of-challenge-to-epa-waters-of-the-united-states-wotus-rule/ (accessed March 13, 2016).

58. Spencer et al., “Environmental Conservation,” p. 73.
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federal lands. State governments and budgets can be 
more accountable to the people who will directly ben-
efit from wise management decisions or be marginal-
ized by poor ones, making it more likely that resourc-
es will be developed and that this development will 
be done in a way that protects the environment.59

Taxpayers and ranchers should benefit by the 
federal government’s transferring the management 
of much of the federal land to states, as well as a ces-
sation of continual attempts to expand the federal 
estate. States will also face challenges, but the local-
ized management approach, new innovations from 
multiple “laboratories of democracy,” and greater 
accountability to state citizens, among other factors, 
should ultimately prove beneficial. Further, states 
should be strongly encouraged to transfer ownership 
and management of the lands, particularly those to 
be used for commercial production, to private inter-
ests, who are generally better suited to managing 
with financial prudence and enhanced stewardship.

Most important, as a matter of principle, the fed-
eral government should not be such a significant 
land owner; for that matter, even states should not 
be massive land owners. Land, in general, should be 
in the hands of private citizens.

Prohibit the mandatory labeling of geneti-
cally engineered foods. There should not be state 
or federal mandatory labeling of genetically engi-
neered foods. The more complicated question is 
whether the federal government should preempt 
states like Vermont so that they are prohibited from 
imposing mandatory labeling.

This situation, especially because of the numer-
ous problems connected to state mandatory labeling, 
looks to be one of those rare instances60 where pre-
emption is likely appropriate, assuming that label-
ing is prohibited on both the state and federal levels. 
Indeed, if unchecked, states would be damaging the 

interstate market for genetically engineered foods 
and creating a patchwork of laws. A federal mandate, 
though, just to avoid the patchwork problem ignores 
the even more important problems that mandatory 
labeling causes. Congress would merely be trading 
flawed state mandates for a flawed federal mandate.

Mandatory labeling requirements would be using 
the power of government to compel speech that will 
likely be misleading to consumers.61 Government, 
whether federal, state, or local, should not force 
companies to engage in speech that is not justified by 
the science, including the FDA’s own science. It also 
hurts the development of genetically engineered 
foods that are critical for the nation and global 
efforts to counteract malnutrition.62

Conclusion
Addressing the specific obstacles identified above, 

as well as other regulatory challenges, would only 
be the start of what needs to be done to remove gov-
ernment intervention that hampers farmers and 
ranchers. To remove obstacles that continue to hurt 
agricultural producers, the entire regulatory system 
itself has to be addressed.

Congress needs to stop delegating so much power 
to federal agencies, and when regulations are devel-
oped, there need to be statutory protections in place 
to ensure that those regulations are clearly autho-
rized by statute and consistent with the intent of 
Congress when it passed the statute. If these protec-
tions were already in place, many of the existing reg-
ulatory obstacles facing farmers and ranchers would 
likely not exist.

—Daren Bakst is Research Fellow in Agricultural 
Policy in the Thomas A. Roe Institute for Economic 
Policy Studies, of the Institute for Economic Freedom 
and Opportunity, at The Heritage Foundation.

59. For a discussion of devolving federal land to states, see, e.g., Spencer et al., “Environmental Conservation.”

60. Even under a narrow interpretation of this power to regulate interstate commerce, Congress would have the power to regulate labeling of 
interstate goods. This does not mean that Congress should regulate. Congress should not even ask whether regulation is appropriate unless 
an activity is “interstate” in nature based on a narrow reading of the Commerce Clause.

61. There might be First Amendment concerns. For example, see Robert Hahn and John Dillard, “Mandated Labeling for Genetically Engineered 
Foods: Vermont’s Legislation Implicates the First Amendment,” Washington Legal Foundation Legal Backgrounder, Vol. 29, No. 14 (May 23, 
2014),http://www.wlf.org/upload/legalstudies/legalbackgrounder/052314LB_Hahn.pdf (accessed March 13, 2016).

62. See, e.g., Daren Bakst, “A Q & A on the Mandatory Labeling of Genetically Engineered Foods,” Heritage Foundation Issue Brief No. 4440, 
July 22, 2015, http://www.heritage.org/research/reports/2015/07/a-q-a-on-the-mandatory-labeling-of-genetically-engineered-foods.


