
FOUNDATIONAL CONCEPTS TO GUIDE POLITICS AND POLICY

 

FIRST PRINCIPLES

Progressives and feminists alike largely advocate 
the goal of ensuring that men and women enjoy 

equal opportunity and treatment under the law, a 
goal that resonates overwhelmingly with the Ameri-
can public. Modern feminism, however, has strayed 
from this narrow mission, embracing instead a 
far more radical agenda. In the name of promoting 

“equality,” it has become a movement that seeks to 
promote women’s full autonomy by eliminating gen-
der distinctions and forcing gender parity (statisti-
cal proportionality of males and females) in every 
area of academic, economic, social, and political life. 
Achieving these ends requires the vast expansion of 

centralized government, the redefinition of freedom, 
and the preferential application of the law to women 
based on their identity as a specially protected class.

On these grounds, the modern feminist move-
ment is interested in fundamental social transfor-
mation rather than the mere protection of individual 
freedom and opportunity. Its agenda is openly hos-
tile to the American constitutional system, which is 
based on limiting the scope and character of the law 
in order to protect the individual rights and equal 
opportunity of both men and women.

Feminists often accuse those who defend the U.S. 
Constitution and limited government of being hos-
tile to the well-being and interests of women.1 These 
charges have been so thoroughly imbedded in the 
public mind that many Americans who do not nec-
essarily support feminist policy prescriptions still 
presume that the Constitution itself has been an his-
toric impediment to the rights of women. Many of 
these same Americans have been convinced that the 
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principles of freedom and equality have come to frui-
tion for women only as a result of modern feminism.

The widely held assumption, begun in the 1960s, 
that modern feminism has been necessary to correct 
the Constitution is rooted in the erroneous belief that 
the promise of equal freedom and rights, outlined in 
the Declaration of Independence and incorporated 
into the Constitution, was never intended to apply to 
women.2 Many feminists even argue that the Consti-
tution itself denied women the right to vote, the right 
to own property, and equal protection under the law.3 
These ideas are not merely the reserve of academics; 
they are widely circulated throughout society.

Contrary to what these critiques of the Founding 
documents assert, the basic protections contained in 
the Constitution, such as the protection from ex post 
facto laws and arbitrary seizure, arrest, and pros-
ecution, are clearly guaranteed to all citizens, not 
just men. Neither the Declaration of Independence 
nor the Constitution ever classifies human beings on 
the basis of gender with regard to individual rights.4 
The Constitution and the principles on which it was 
based were always compatible with women’s equal 
political and legal rights and actually provided the 
framework for early women’s rights advocates who 
wanted to expand those rights.

The modern feminist movement has 
developed into a powerful political 
force with immense influence on 
public policy, higher education, 
popular culture, and the public mind.

Today, however, organized feminism, acting osten-
sibly in the name of protecting women, has already 

taken serious steps to change the Constitution by 
altering our understanding of liberty, justice, rights, 
and the purpose of constitutional government gener-
ally. The modern feminist movement—represented by 
groups such as the National Organization for Women 
(NOW); the Feminist Majority; the National Women’s 
Law Center; the American Association of University 
Women (AAUW); and many professors throughout 
the academy—has developed into a powerful political 
force with immense influence on public policy, higher 
education, popular culture, and the public mind.

These trends should concern those who seek to 
preserve the blessings of our Constitution, which, 
insofar as it has promoted a regime of individual lib-
erty and rights, has brought greater freedom, oppor-
tunity, and prosperity to generations of Americans 
than has ever existed for most people throughout 
world history. Those who are serious about reestab-
lishing constitutional limits on the power of govern-
ment, for the benefit of both men and women, need 
to understand how the ideas underlying the mod-
ern feminist movement conflict with and ultimately 
undermine constitutional government.

The Founders’ Regime and Women’s 
Rights

Contemporary feminists’ hostility to limited con-
stitutional government represents a stark shift from 
the self-understanding and demands of America’s 
earliest women’s rights advocates, or what is known 
as the first wave of feminism, which lasted from the 
19th century to the onset of second-wave feminism 
in the 1960s. These early advocates, almost unrecog-
nizable to contemporary feminists, largely sought to 
improve opportunities for American women through 
the expansion of political and legal rights, such as the 
rights to vote, to own property, and to pursue profit-
able employment on an equal basis with men.5

1. Carrie Lukas and Sabrina Schaeffer, Liberty Is No War on Women: How Big Government and Victim-Politics Undermine America’s Progress 
(Washington: Independent Women’s Forum, 2012), pp. 10–11.

2. Jan Lewis, “Representation of Women in the Constitution,” in Women in the United States Constitution: History, Interpretation, and Practice, ed. 
Sibyl A. Schwarzenbach and Patricia Smith (New York: Columbia University Press, 2003), p. 23; Joan Hoff, Law, Gender, and Injustice: A Legal 
History of U.S. Women (New York: New York University Press, 1991), pp. 117–118.

3. Sibyl A. Schwarzenbach, “Women and Constitutional Interpretation: The Forgotten Value of Civic Friendship,” in Women in the United States 
Constitution, p. 1.

4. The Constitution’s first mention of gender is found in Section 2 of the Fourteenth Amendment, ratified July 9, 1868. This section, which 
deprived states of representation in Congress if they denied the right to vote to any “male” citizens, was intended to encourage states to allow 
former slaves to vote.

5. Diana Furchtgott-Roth and Christine Stolba, The Feminist Dilemma: When Success Is Not Enough (Washington: AEI Press, 2001), pp. 1–3.
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Far from being hostile to such rights, the Consti-
tution and the principles of the Declaration of Inde-
pendence in which it is rooted provided the foun-
dation for their expansion. While many prominent 
academics and feminists commonly charge that the 
Founders were indifferent to women’s rights and 
that “the American Revolution produced no signif-
icant benefits for American women,” the signing of 
the Declaration of Independence and ratification of 
the Constitution represented a historical turning 
point for both men and women.6 As Thomas g. West 
argues, the revolutionary idea of natural human 
equality “changed the terms of what was politically 
possible.” West explains that before the American 
Revolution, “No other government had ever been 
grounded on this idea” and that although the “belief 
by itself was not enough to bring about female suf-
frage…it made it thinkable as an option, while it had 
been unthinkable for most of human history.”7

Contemporary feminists’ hostility to 
limited constitutional government 
represents a stark shift from the self-
understanding and demands of the 
earliest women’s rights advocates, 
who largely sought to improve 
opportunities for American women 
through the expansion of political 
and legal rights, such as the rights to 
vote, to own property, and to pursue 
profitable employment on an equal 
basis with men.

Contrary to popular belief, the Constitution of 
1787 was never in principle a barrier to female suf-
frage; Article I, Section 4, Clause 1 simply left the 

issue up to the states. Thus, the states varied in their 
suffrage qualifications, and one (New Jersey) made 
history by allowing women to vote as early as 1797.8

Moreover, in spite of state-imposed restrictions 
on suffrage, there is no evidence that women in the 
early republic actively sought the right to vote. This 
indifference was likely a consequence of the wide-
spread belief among Americans of both genders that 
women would not vote differently from those on 
whom they were financially dependent: their hus-
bands, fathers, or brothers. It was not until the mid-
19th century, as advances in technology and wealth 
lessened the necessity for a division of labor in the 
home, that women became less convinced by early 
arguments against female suffrage and the move-
ment for equal political rights gained momentum.9 
By the time the Nineteenth Amendment was adopt-
ed in 1920, women already had full voting rights in 15 
of the 48 states.

Additionally, the Constitution was never indiffer-
ent to the rights of women. While the generic pro-
noun “he” is used occasionally to refer to persons in 
general, the Constitution nowhere specifically ref-
erences either males or females. In other words, the 
Constitution’s guarantee of privileges to individu-
als—such as the prohibition against the impairment 
of contracts, ex post facto laws, bills of attainder, 
suspension of the writ of habeas corpus, and arbi-
trary infringement—by clear implication extend to 
women as well as men.10 Thus, following ratification, 
American women were guaranteed specific legal 
privileges and protections against arbitrary and 
capricious government action previously unknown 
to most of mankind.

It is true that because of variations in state law, 
women did not immediately enjoy the same politi-
cal and legal rights throughout the nation that men 
enjoyed. The dominant view was that natural differ-
ences between the sexes make women more suited 
for domestic cares and that the legal system should 

6. Joan Hoff Wilson, “The Illusion of Change: Women and the American Revolution,” in The American Revolution: Explorations in the History of 
American Radicalism, ed. Alfred F. Young (DeKalb: Northern Illinois University Press, 1976), p. 387.

7. Thomas G. West, Vindicating the Founders: Race, Sex, Class, and Justice in the Origins of America (Lanham, MD: Rowman and Littlefield, 1997), p. 76.

8. This experiment, however, lasted only until 1807. See New Jersey General Assembly, “An Act to Regulate the Election of Members of the 
Legislative-Council and the General Assembly, Sheriffs and Coroners, in This State,” February 22, 1797, Heritage Foundation, Back to First 
Principles: Primary Sources, http://www.heritage.org/initiatives/first-principles/primary-sources/new-jersey-recognizes-the-right-of-women-to-
vote.

9. West, Vindicating the Founders, p. 83.

10. Ibid., p. 74.
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promote public safety and happiness by strength-
ening the bonds of the nuclear family. This view led 
states to adopt policies that restricted divorce, held 
men and women to different moral standards, pro-
hibited women from participating in certain forms 
of employment, limited property ownership to sin-
gle women, and restricted suffrage to males. Never-
theless, the establishment of equality as the central 
principle of the American regime was perfectly com-
patible with improving the status of women.

Eventually, the authority of the Founding docu-
ments inspired the movement for equal political and 
legal rights. Early women’s rights advocates were 
able to contend that sexual difference is not a suffi-
cient justification for not granting women the rights 
that flow from their equal status as rational beings, 
such as the right to legal property ownership, politi-
cal representation, and freedom of occupation.11

Women’s demand for expanded civil and politi-
cal rights on this basis was first widely promulgated 
in the 1848 Seneca Falls Declaration of Sentiments, 
which began by appealing to the same transcendent 

“Laws of Nature and of Nature’s god” that inspired 
the American Revolution. On this foundation, the 
signatories of the Declaration charged that laws and 
actions that restrict women from the elective fran-
chise, impose different civil and criminal liabili-
ties for women, deprive women of guardianship of 
their children in the case of divorce, and construct 
barriers to higher education, property ownership, 
and profitable employment, are unjust violations of 
women’s equality and must be altered.

Second-Wave Ideological Roots of the 
Contemporary Feminist Critique of 
Constitutional Government

Earlier women’s rights advocates, from the mid-
19th century to the onset of the civil rights move-
ment in the 1960s, primarily sought to expand 
women’s political and legal rights within the frame-
work of limited constitutional government, lim-
iting their demands to the right to vote and equal 
legal access to property ownership, higher edu-
cation, and employment. This changed radically 
beginning in the 1960s.

The second wave of feminism expanded main-
stream feminism’s focus from political and legal 
inequality to social inequality. Its adherents began 
to emphasize the concept of patriarchy, arguing 
that the public and private relationships between 
the sexes are inherently oppressive and that wom-
en’s subordinate position within familial and social 
structures is the root cause of their legal, political, 
and economic inequality.12

Contemporary feminism, an ideological out-
growth of the second wave, has largely adopted the 
belief that constitutional forms, which pledge an 
objective application of the law without regard to sex 
and limit government power with a view to protect-
ing individual rights, are patriarchal in nature and 
stunt women’s ability to develop into full and equal 
citizens. Thus, many prominent contemporary fem-
inists oppose the notion that there are legitimate 
limits to political authority and that government 
action should primarily involve restraining individ-
uals from trampling the equal rights of others while 
otherwise leaving them free to determine the course 
of their lives.

Contemporary feminism has largely 
adopted the belief that constitutional 
forms, which pledge an objective 
application of the law without regard 
to sex and limit government power 
with a view to protecting individual 
rights, are patriarchal in nature and 
stunt women’s ability to develop into 
full and equal citizens.

This misperception of constitutional institutions 
and ideals as hostile to the rights of women was the 
inevitable outgrowth of second-wave feminism’s 
redefinition of what it means for women to be free 
and equal. Similar to their progressive intellectual 
forebears, post-1960s feminists have consistent-
ly defined equality and freedom not as the right to 

11. John Charvet, Feminism (London: J. M. Dent & Sons Ltd., 1982), pp. 21–23.

12. The term “patriarchy,” in reference to the view that social norms governing the personal relationships between the sexes are inherently 
oppressive and political in nature and contribute to male supremacy in all areas of social, economic, and political life, was first introduced into 
second-wave feminist discourse with the publication of Kate Millet’s Sexual Politics (Garden City, NY: Doubleday) in 1970.
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receive equal protection of the law and make deci-
sions for oneself, but as qualities that are achieved 
only when women fully develop their social and 
intellectual faculties free from constraints imposed 
by gender. In other words, whereas earlier wom-
en’s rights advocates fought to gain recognition of 
women’s equal status by securing their legal right to 
participate in the political process and pursue hap-
piness through the free use of their faculties, second-
wave feminists began to equate equality and free-
dom with the achievement of self-actualization, or 
individual autonomy.

The nature of these ideas is in conflict with any 
conception of limited constitutional government. 
To better understand our current condition, we will 
turn to some of contemporary feminism’s central 
claims. Specifically, feminism’s general understand-
ing of autonomy and the barriers that the family, civil 
society, and sexual violence place before the realiza-
tion of this autonomy has led contemporary feminists 
to support policies that reject the scope and charac-
ter of American constitutionalism both implicitly 
and overtly.

Autonomy. Second-wave feminists have varied 
to some degree in their understanding of what the 
achievement of self-actualization for women would 
require. Beginning most notably with the publica-
tion of Betty Friedan’s The Feminine Mystique in 
1963, second-wave feminists adopted the view held 
by earlier progressives that “true freedom…consists 
in the actual development of one’s full—and hence 
highest—nature, not the mere legal right or opening 
to pursue such development.”13

Believing that individual autonomy requires the 
full development of one’s intellectual and social 
capacities, Friedan argued that women had to 
reject the role of housewife and pursue a career that 
allows them to engage in the kind of human activi-
ties for which they are suited by nature. According 
to Friedan, a domestic life does not allow women 
to fulfill their human potential, because such a life 
does not require “enough thought or creative energy 
to challenge any woman’s full capacity.”14 Friedan 

stressed that “[t]he only way for a woman, as for a 
man, to find herself, to know herself as a person, is by 
creative work of her own.”15 This meant that in order 
to develop their own identity, women had to reject 
the role of housewife and pursue paid work, which is 
equal to their ability and requires initiative, respon-
sibility, and leadership.16

While Friedan called for “a drastic reshaping of 
the cultural image of femininity” and rejected the 
idea that women could be naturally fulfilled and 
therefore “free” in the roles of wives and mothers, 
she did not deny “that woman, like man, has a sex-
ual nature, expressed in specifically human traits 
and behaviors.”17 In other words, she did not believe 
that women’s greater participation in the public 
sphere would completely alter their sexual nature 
as females.

Radical feminists of the 1960s and 
1970s denied that human beings 
possess any inherent sexual nature 
whatsoever and equated liberation 
with women’s ability to will their own 
identity free from considerations of 
nature, gender, traditional morality, 
religion, or culture.

In contrast to Friedan, radical second-wave fem-
inists of the 1960s and 1970s denied that human 
beings possess any inherent sexual nature whatso-
ever and maintained that women have been enslaved 
by an arbitrarily imposed identity. Thus, they equat-
ed liberation with women’s ability to will their own 
identity free from considerations of nature, gen-
der, traditional morality, religion, or culture. In her 
book The Female Eunuch, prominent radical femi-
nist germaine greer argued that women have been 
castrated by society, the family, and the capitalist 
system. In order to become free, they would have to 
reassess their nature by revolting against societal 

13. Tiffany Jones Miller, “Freedom, History, and Race in Progressive Thought,” Social Philosophy and Policy, Vol. 29, No. 2 (July 2012), p. 228.

14. Betty Friedan, The Feminine Mystique (New York: Dell Publishing, 1984), p. 67.

15. Ibid., p. 344.

16. Ibid., pp. 346–347.

17. Ibid., p. 364; Charvet, Feminism, p. 97.
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assumptions about womanhood, sexuality, and 
love.18

greer and other radical feminists aimed for an 
androgynous society in which women could define 
themselves however they pleased, unconstrained 
by notions of nature or femininity.19 Furthermore, 
although all strains of second-wave feminism 
held that women must be freed from unwanted or 
unplanned pregnancy, some radical feminists, such 
as Shulamith Firestone, went so far as to argue 
that women would not achieve true autonomy until 
advances in science and technology freed them from 
the “tyranny” of their reproductive biology and 
childbearing itself through the development of arti-
ficial wombs.20

Organized feminism today is influenced by both 
liberal and radical second-wave feminism. Building 
on the liberal feminist view that women can achieve 
self-actualization only by pursuing creative work 
outside of the home and the more radical belief that, 
aside from anatomy, there are essentially no innate 
differences between men and women, contemporary 
feminists presume that if women are truly free and 
equal, they will pursue the same goals as men. The 
dilemma for contemporary feminists is that although 
American women have gradually overcome the for-
mal legal and informal cultural barriers that previ-
ously prevented them from participating in certain 
occupations and professions, this achievement has 
not led to statistical parity between the sexes in all 
areas of social, economic, and political life.21

Because contemporary feminists generally deny 
that natural differences between the sexes might 
influence the free expression of their preferences, they 
tend to interpret observable differences in outcomes 
between males and females (for example, in different 
career fields) as evidence of systemic discrimination 
and debilitating social conditioning. Thus, feminists 
measure gender equality, in the words of a popular 
women’s studies textbook, by “the degree to which 
men and woman have similar kinds or degrees of 
power, status, autonomy, and authority.”22

Practically speaking, this standard has led most 
contemporary feminists to gauge equality in terms 
of outcome uniformity rather than equal legal 
opportunity. If women are not half of all college ath-
letes, half of all engineers, half of all surgeons, half of 
all CEOs, and half of all political leaders, for example, 
the assumption is that women do not have the oppor-
tunity or freedom to pursue these goals equally.

The conviction that behavioral characteristics 
typically associated with females and males result 
entirely from arbitrary social and cultural norms 
and that true equality will manifest itself in statisti-
cal parity has had a dramatic influence on contem-
porary feminists’ understanding of rights and the 
role of government in protecting rights. Once gen-
der parity became the criterion for equality, group 
achievement rather than equal protection of indi-
vidual rights and opportunity became the goal.

These ends are in conflict. Equal protection 
requires non-discrimination against individuals—
regardless of sex, class, race, etc.—in the protection 
of their rights. A system focused on group achieve-
ment, in contrast, actually requires unequal, pref-
erential treatment of some individuals over others 
based solely on their membership in a particular 
group or class.

A constitutional system based on the protection 
of equal opportunity and individual rights in which 
males and females alike are able to develop their 
natural talents and abilities free from artificial legal 
barriers is problematic for contemporary feminists. 
They assert that such a system fails to account for the 
way women are hindered by external discrimination 
and the internal restrictions that they unknowingly 
have been socialized to impose on themselves. As 
Jessica Neuwirth, founder and director of the Equal 
Rights Amendment Coalition, maintains, “The 
entrenched historical inequality between the sexes 
cannot be erased by the creation of a level playing 
field because the players themselves are at two dif-
ferent levels.”23

18. Germaine Greer, The Female Eunuch (New York: McGraw-Hill, 1971), p. 8.

19. Ibid., pp. 8–9.

20. Shulamith Firestone, The Dialectic of Sex: The Case for Feminist Revolution (New York: William Morrow and Company, 1970), p. 233.

21. Furchtgott-Roth and Stolba, The Feminist Dilemma, pp. 174–181.

22. Nancy P. McKee and Linda Stone, Gender and Culture in America, 3rd ed. (New York: Sloan Publishing, 2007), p. 7.

23. Jessica Neuwirth, Equal Means Equal: Why the Time for an Equal Rights Amendment Is Now (New York: New Press, 2015), p. 88.
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In order to combat the discrimination and cul-
tural views of sex that feminists believe pervasive-
ly hinder women as a class, the old system of indi-
vidual rights, equal protection, and due process of 
law applied to individuals as individuals must be 
replaced by a system of group rights and legal privi-
leges. Such a system undermines the very basis of 
limited constitutional government in which the peo-
ple collectively empower the government to protect 
their inherent rights as individuals. Under a system 
of group rights, the state itself becomes the arbiter 
of rights, which are distributed to individuals based 
on their social demographic. Furthermore, in order 
to secure group rights and promote the development 
of specially protected classes, the state must weak-
en and even directly violate the freedom and rights 
exercised by individuals.

In order to combat the discrimination 
and cultural views of sex that feminists 
believe pervasively hinder women as a 
class, the old system of individual rights, 
equal protection, and due process of 
law applied to individuals as individuals 
must be replaced with a system of group 
rights and legal privileges.

The feminist movement’s policy objectives in this 
regard are focused chiefly on combatting what fem-
inists consider to be the major impediments to the 
development of women as a class. Such impediments 
include individual women’s pursuit of domesticity 
within the nuclear family, systemic discrimination 
in civil society, and sexual violence.

Family. From the Founding generation until 
the initiation of second-wave feminism, the belief 
that the nuclear family is essential to the mainte-
nance of a free society, to the well-being of men and 
women, and to the proper care of children was wide-
ly accepted.24 In this regard, even after controlling 
for socioeconomic factors such as income, education, 

and race, much research suggests that the long-term 
commitment and stability of marriage is benefi-
cial for men, women, and children. Those who live 
within intact, biological, married families are far 
less likely to suffer from illness, exploitation, abuse, 
neglect, and impoverishment.25 Research confirms 
that strong families are in fact essential to thriving 
communities and a stable political order.

While early advocates of women’s rights sought 
to address existing abuses of women and to increase 
opportunities for women by expanding political and 
legal rights, their demands did not require either 
absolute parity between the sexes in all areas of social, 
economic, and political life or the complete rejection 
of traditional roles within the family. On the contrary, 
under a constitutional regime of liberty, expanded 
legal privileges would afford women new opportuni-
ties outside of the home but would also permit them 
to pursue life choices and priorities different from 
those pursued by men even if that included follow-
ing the traditional division of labor or making their 
career a higher priority than raising a family.

Beginning in the 1960s and 1970s, feminists began 
to attack the traditional nuclear family overtly, argu-
ing that it contributes to women’s economic and emo-
tional dependence and maintains a cycle of oppres-
sion through sexist social conditioning. Based on the 
conviction that, absent arbitrary social expectations 
and cultural norms, women would behave identically 
to men, feminists since the 1970s have been particu-
larly concerned with the conflict that married women 
continue to face choosing between the priorities of 
domestic life and motherhood and career success. 
For example, Lenore Walker, a prominent feminist 
scholar, claimed that social glorification of the life of 
mother and wife makes women “seek status in their 
home lives rather than their careers. Thus, their self-
esteem [is] dependent on their ability to be good wives 
and homemakers and [is] not well integrated with 
their successful professional activities.”26

Consequently, whereas many Americans would 
agree that women should have equal opportunity 
and choice in academic, economic, and political life, 
contemporary feminism is not so much about choice 

24. West, Vindicating the Founders, p. 91.

25. W. Bradford Wilcox et al., Why Marriage Matters, Third Edition: Thirty Conclusions from the Social Sciences, (New York: Institute for American 
Values, 2011).

26. Lenore E. Walker, The Battered Woman (New York: Harper Colophon, 1979), p. 23.
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as it is about creating the conditions for women to 
make what feminists believe is the right choice. The 
right choice, of course, is the pursuit of parity with 
men in the public realm, and women who refuse to 
pursue this goal are often shamed and shunned by 
those who are associated with organized feminism.

Beginning in the 1960s and 1970s, 
feminists began to attack the 
traditional nuclear family overtly, 
arguing that it contributes to women’s 
economic and emotional dependence 
and maintains a cycle of oppression 
through sexist social conditioning.

Several prominent women have written well-
researched accounts demonstrating that the femi-
nist vision of what women should want from their 
lives (financial autonomy and career success) often 
conflicts with the goals and desires of many real 
women.27 Contemporary feminists usually respond 
to such dissidents by arguing that women who desire 
to make their career a secondary or partial priority 
have been socialized by the cultural glorification of 
femininity and motherhood to participate in their 
own subordination. In other words, as Betty Friedan 
lamented, women adopt the values of the system 
that oppresses them, and because “the chains that 
bind [women] are often in [their] own mind.”28

The contemporary feminist critique of the nuclear 
family, together with the belief that women cannot 
achieve autonomy within the confines of family life 
directly affect their understanding of constitutional 
government. The constitutional framework designed 

to protect individuals’ ability to exercise their facul-
ties and pursue happiness freely within the basic con-
fines of the law is problematic for feminists because 
such a framework does not authorize the preferen-
tial regulatory action and resource distribution they 
deem necessary for women to reject traditional roles 
within the home and achieve autonomy.

Civil Society. Even if individual women are able 
to break “the chains” of domesticity, contempo-
rary feminists insist that they are hindered in their 
endeavors by pervasive discrimination within the 
public sphere. Contemporary feminists express par-
ticular concern that the achievement of equal politi-
cal and legal rights has not resulted in proportional 
numbers of males and females in all areas of eco-
nomic and political life, and they assume that any 
lack of parity in public achievement is caused by dis-
crimination and sexist social conditioning.

Consequently, rather than focusing on whether 
the conditions for opportunity and prosperity exist 
for individuals, feminists have become obsessed with 
statistical outcomes. For example, while acknowledg-
ing that women now earn more than half of all bach-
elor’s and master’s degrees, the National Women’s 
Law Center laments that women remain “dispropor-
tionately clustered in traditionally female jobs,” earn 
lower salaries on average than men, and do not get 
promoted at the same rate as men. Citing this as evi-
dence that discrimination against women is “deeply 
rooted in our society,” the center emphasizes that 
affirmative action policies are necessary for “women 
to begin to take their rightful place in our society.”29

In appealing to statistical disparities as proof of per-
vasive bigotry, feminists ignore evidence demonstrat-
ing that such disparities are both most often attribut-
able to factors other than systematic discrimination 
and, in many cases, a result of voluntary choice.30 A 

27. Carrie Lukas, The Politically Incorrect Guide to Women, Sex, and Feminism (Washington: Regnery, 2006); Danielle Crittenden, What Our Mothers 
Didn’t Tell Us: Why Happiness Eludes the Modern Woman (New York: Touchstone, 1999); F. Carolyn Graglia, Domestic Tranquility: A Brief Against 
Feminism (Dallas, TX: Spence Publishing, 1998).

28. Friedan, The Feminine Mystique, p. 31; Sandra L. Bartky, Femininity and Domination: Studies in the Phenomenology of Oppression (New York: 
Routledge, 1990), pp. 2, 22.

29. Fact Sheet, “Affirmative Action and What It Means for Women,” National Women’s Law Center, July 1, 2000,  
http://www.nwlc.org/resource/affirmative-action-and-what-it-means-women (accessed February 10, 2016).

30. Rachel Greszler and James Sherk, “Equal Pay for Equal Work: Examining the Gender Gap,” Heritage Foundation Issue Brief No. 4227,  
May 22, 2014, http://www.heritage.org/research/reports/2014/05/equal-pay-for-equal-work-examining-the-gender-gap; Eileen Patten, “On Equal 
Pay Day, Key Facts About the Gender Pay Gap,” Pew Research Center, April 14, 2015, http://www.pewresearch.org/fact-tank/2014/04/08/on-equal-
pay-day-everything-you-need-to-know-about-the-gender-pay-gap/ (accessed February 10, 2016); Glenn Kessler, “President Obama’s Persistent 

‘77-cent’ Claim on the Wage Gap Gets a New Pinocchio Rating,” The Washington Post, Post, April 9, 2014, http://www.washingtonpost.com/blogs/fact-
checker/wp/2014/04/09/president-obamas-persistent-77-cent-claim-on-the-wage-gap-gets-a-new-pinocchio-rating/ (accessed February 10, 2016).



9

FIRST PRINCIPLES | NO. 60
AUgUST 8, 2016  

wide range of studies demonstrate that, although the 
roles of men and women in the home and the work-
place continue to converge and women are entering all 
fields in increasing numbers, females tend to be more 
concerned with rewarding work and familial relation-
ships than are their male counterparts. As a result, 
many women willingly trade higher pay and upward 
mobility for “fewer risks, more comfortable conditions, 
regular hours, more personal fulfillment and greater 
flexibility.”31 Moreover, far from feeling repressed or 
degraded by these decisions, women who make family-
related career sacrifices tend to report higher levels of 
happiness.32

Rather than focusing on whether 
the conditions for opportunity and 
prosperity exist for individuals, 
feminists have become obsessed with 
statistical outcomes.

Rather than acknowledging that physical, neu-
rological, and hormonal differences between the 
sexes, in addition to women’s unique role in bear-
ing children, might lead a significant percentage of 
women to engage willingly and rationally in differ-
ent behaviors and pursue priorities, college majors, 
or career paths different from those pursued by 
most men, mainstream feminists since the 1970s 
have denied that innate sexual differences contrib-
ute in any way to the overall structure of society. 
Instead, they attribute the worst qualities of some 
individuals to society as a whole, contending that 
prejudice against women in America runs so deep 
and is so ingrained in the minds of both males and 
females that those with authority are instinctive-
ly, even if unconsciously, less likely to promote or 

fairly compensate qualified, talented, and dedicat-
ed female workers.

Feminists argue not only that women as a class 
face barriers to advancement due to stealth discrimi-
nation in the workplace, but also that women them-
selves are frequently deluded and motivated by widely 
accepted stereotypes about motherhood and femi-
ninity. In other words, discriminatory social pressure 
leads women as a class to choose less lucrative careers 
and make career-related sacrifices that they other-
wise would not have made. On this basis, even seem-
ingly uncoerced personal choices and preferences in 
the workplace are, in the words of the AAUW, “fraught 
with inequities.”33 These assertions lead feminists 
to reject the constitutional regime of individual lib-
erty and equal opportunity in favor of intrusive and 
preferential regulation of the decisions and actions 
of individuals, organizations, and businesses to pro-
mote equality of outcome in the public sphere.

Violence. In addition to the charge that dis-
criminatory social constructions have resulted in 
an economic and political system that is inherently 
hostile to women, feminists commonly argue that a 
pandemic of gender-based violence perpetuates that 
system. Although violence generally affects victims 
from all sectors of society and the causes of violence 
are complex, feminists since the late 1960s have 
argued that domestic and sexual violence are not 
deviant or pathological acts, but rather are part of a 
socially accepted system of control designed to pre-
vent gender equality.

In 1971, feminist Susan griffin referred to rape 
as “the all-American crime” and equated it to “a 
kind of terrorism which severely limits the freedom 
of women and makes women dependent on men.”34 
Susan Brownmiller contributed to this notion of 
rape as a political mechanism of male social control 
when she argued that rape is “a conscious process 
of fear and intimidation by which all men keep all 

31. Carrie Lukas, “The ‘Equal Pay Day’ Myth,” Independent Women’s Forum Policy Focus, Vol. 2, No. 4 (April 2012), p. 3, http://c1355372.cdn.
cloudfiles.rackspacecloud.com/2e18fceb-9fda-44d9-bd26-bb06fef8ea22/Newsletter%20April%202012%20Proof%201.pdf  
(accessed February 10, 2016).

32. W. Bradford Wilcox, “Moms Who Cut Back at Work Are Happier,” The Atlantic, December 18, 2013,  
http://www.theatlantic.com/business/archive/2013/12/moms-who-cut-back-at-work-are-happier/282460/ (accessed February 10, 
2016); Pew Research Center, “On Pay Gap, Millennial Women Near Parity—For Now,” December 11, 2013, http://www.pewsocialtrends.
org/2013/12/11/on-pay-gap-millennial-women-near-parity-for-now/6/#chapter-5-balancing-work-and-family (accessed February 10, 2016).

33. Judy Goldberg Dey and Catherine Hill, Behind the Pay Gap (Washington: American Association of University Women Foundation, 2007), p. 3.

34. Susan Griffin, “Rape: The All American Crime,” in Applications of Feminist Legal Theory to Women’s Lives: Sex, Violence, Work, and Reproduction, 
ed. D. Kelly Weisburg (Philadelphia: Temple University Press, 1996), p. 429.
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women in a state of fear.”35 In other words, not the 
act of rape itself, but the fact that it can be done is a 
source of oppression.

Based on the contention that “every man is a 
potential rapist and all women are potential victims,” 
feminists have continued to insist that a generalized 
fear of rape has direct behavioral consequences for 
women.36 Specifically, behavioral restrictions on 
women, such as a reticence to travel or work alone 
or late at night, based on their fear of rape allegedly 
reinforce socially constructed “gender-appropri-
ate” forms of behavior that hinder women’s ability 
to engage equally in political or economic life and 
develop as a class. Some prominent feminists have 
even gone so far as to compare the social effects of 
gender-motivated violence on 21st century Ameri-
can women to the lynching of blacks in the Jim 
Crow–era South. According to Catharine MacKin-
non, for example, “In feminist analysis, a rape is not 
an isolated event or moral transgression or individ-
ual interchange gone wrong but an act of terrorism 
and torture within a systematic context of group 
subjection, like lynching.”37

Feminists since the late 1960s have 
argued that domestic and sexual 
violence are not deviant or pathological 
acts, but rather are part of a socially 
accepted system of control designed to 
prevent gender equality.

Violence against the person and property of both 
sexes is a serious matter, and the state is responsi-
ble for protecting those under its jurisdiction from 
such violence through an equal, blind, and rigorous 
enforcement of the criminal law. However, feminist 

advocacy groups purposely promulgate exaggerat-
ed and fictitious statistics about the frequency and 
nature of such abuse. This is often done to perpetu-
ate the notion that the personal and physical rela-
tions between the sexes are inherently repressive 
and that the alleged pandemic nature of abuse inhib-
its all women from living as free and equal beings.

One claim touted repeatedly by feminists and 
their allies in politics and the media is that domes-
tic violence is the leading cause of injury to women 
between the ages of 15 and 44—more common than 
car accidents, muggings, and cancer deaths com-
bined. According to the U.S. Department of Health 
and Human Services (HHS), however, the leading 
causes of injury to women in 2006 were all unin-
tentional injuries, with motor vehicle accidents and 
overexertion topping the list.38

Feminist groups also support the contention that 
violence is an inherent product of the nuclear fam-
ily and that wife battery is not “a deviant, aberrant, 
or pathological action,” but rather one that is root-
ed in the cultural and social norms of society. Some 
feminists even maintain that “a marriage license is a 
hitting license.”39 Recent data from the U.S. Depart-
ment of Justice, however, show that households with 
married adults with children are 10 times less likely 
to experience violence than households comprised 
of one female adult with children.40 This is most 
likely due to the fact that monogamous, commit-
ted relationships between the sexes frequently pro-
mote healthy attachments, lower levels of stress, and 
greater financial stability.

Although a variety of prominent scholars—includ-
ing Christina Hoff Sommers, Wendy McElroy, and 
others—have published extensive research exposing 
the gross inaccuracy of many feminist contentions 
about violence, the feminist trend of politicizing vio-
lence continues. Recently, contemporary feminists 
have touted the discounted statistic that at least one 

35. Susan Brownmiller, Against Our Will: Men, Women and Rape (New York: Simon and Schuster, 1975), p. 15.

36. Patricia L. N. Donat and John D. Emilio, “A Feminist Redefinition of Rape and Sexual Assault: Historical Foundations and Change,” in Confronting 
Rape and Sexual Assault, ed. Mary E. Odem and Jody Wilmington Clay-Warner (Wilmington, DE: Scholarly Resources, Inc., 1998), p. 43.

37. Catharine A. MacKinnon, “Rape: On Coercion and Consent,” in Application of Feminist Legal Theory to Women’s Lives, p. 471.

38. U.S. Department of Health and Human Services, Health Resources and Services Administration, “Leading Causes of Injury Among Women 
Aged 18 and Older, by Age, 2006,” http://mchb.hrsa.gov/whusa08/hstat/hi/desc/226iVa.html (accessed February 10, 2016).

39. Rebecca Emerson Dobash and Russell P. Dobash, “Wives: The ‘Appropriate’ Victims of Marital Violence,” in Violence Against Women: Classic 
Papers, ed. Raquel Kennedy Bergen, Jeffrey L. Edleson, and Claire M. Renzetti (Boston: Pearson Education, 2005), pp. 168–169.

40. Shannon Catalano, “Intimate Partner Violence, 1993–2010,” U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Statistics 
Special Report, November 2012, revised September 29, 2015, http://bjs.ojp.usdoj.gov/content/pub/pdf/ipv9310.pdf (accessed February 10, 2016).
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in five women on college campuses will be a victim of 
sexual assault, suggesting that institutions of higher 
learning in particular are predatory, misogynistic 
environments and that women who pursue an edu-
cation are more likely to become victims than are 
women in the general society.41

The charge that sexual violence is pandemic and 
that such violence is a primary mechanism of male 
social control motivates a feminist response to vio-
lence that is rooted in social and legal transforma-
tion as opposed to a constitutional system of legal 
equality that seeks to punish individual perpetra-
tors of violence.

Feminist Rejection of the Scope of 
Constitutional Government

The view that patriarchal social hierarchies are 
initiated and perpetuated by the socialization, dis-
crimination, and violence that occur in private life 
has led contemporary feminists to support policies 
that both implicitly and overtly reject the scope of 
American constitutionalism. Constitutional govern-
ment, which limits the reach of government author-
ity with a view to impartially protecting individual 
rights, is a barrier to the state intervention and regu-
lation of individual liberty that feminists believe are 
necessary for women to escape gendered patterns of 
socialization and deeply embedded sexism.

American constitutionalism is grounded in the 
idea that individuals have rights that cannot be 
repealed or infringed by human laws. Therefore, a 
constitution should limit the scope of democracy 
with a view to securing those things that are natu-
rally our own, including, as James Madison sum-
marized, our personhood, opinions, religious beliefs, 
faculties, and possessions.

As Madison points out, our ability to pursue 
happiness is threatened both by “an excess of lib-
erty” and by “an excess of power” of other citizens 
or government over us.42 Consequently, while gov-
ernment is necessary to secure the ability of indi-
viduals to pursue happiness by protecting them 
against injury from foreign actors or other citizens, 
government also threatens individuals’ pursuit of 

happiness when it becomes too intrusive or gives 
preferential treatment to certain classes of citizens 
at the expense of others. Therefore, constitutional 
government provides a framework for the individual 
pursuit of happiness both by effectively empowering 
governing authorities to protect the weak against 
injury and by subordinating them to a set of princi-
ples and procedures that minimize abuses or over-
extension of that power.

On this basis, the government’s role is not to 
guarantee specific outcomes—in wealth or achieve-
ment, for example—but to create the conditions 
under which individuals can cultivate their facul-
ties, worship god according to the dictates of their 
conscience, and pursue goals free from the despotic 
control of other people and the government itself. 
Only under a system that vigorously and impartially 
prosecutes crimes against person and property and 
provides civil remedies for damages while otherwise 
allowing individuals to govern their own affairs will 
individuals from all conditions and classes experi-
ence any vestige of equal opportunity to pursue suc-
cess based on merit and personal choice.

Nevertheless, our constitutional order is con-
sidered problematic by contemporary feminists. 
According to the logic of modern feminism, the 
bounds of political authority should be defined not 
by what is necessary to protect individual free-
dom and opportunity, but by what is necessary to 
secure a specific outcome for women as a histori-
cally oppressed group. Constitutional government, 
designed with the goal of protecting individual 
rights without burdening or benefiting people based 
on their membership in a particular group, does 
not authorize the preferential financial and legal 
treatment of women as a class and the regulation 
of individual liberty that contemporary feminists 
believe are necessary for women to realize their 
potential. That is, although women have the same 
legal freedom to exercise their faculties and dispose 
of their property that men have, this legal freedom 
to make decisions about their own lives or goals is 
insufficient. Without the means necessary to over-
come gender stereotypes, economic discrimination, 

41. Glenn Kessler, “One in Five Women in College Sexually Assaulted: An Update on This Statistic,” The Washington, Post, December 17, 2014, 
http://www.washingtonpost.com/blogs/fact-checker/wp/2014/12/17/one-in-five-women-in-college-sexually-assaulted-an-update/ 
(accessed February 10, 2016).

42. James Madison, “On Property,” Heritage Foundation Back to First Principles: Primary Sources,  
http://www.heritage.org/initiatives/first-principles/primary-sources/madison-on-property.
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gender-motivated violence, and other barriers that 
stand in the way of self-actualization, women’s free-
dom is null.

Freedom in this sense is not the ability to make 
decisions about one’s own life or the employment 
of one’s faculties free from arbitrary interference 
or injury, but an evolving, subjective concept that 
requires access to whatever material resources and 
conditions are necessary for women to overcome the 
constraints of gender and achieve statistical parity 
with men in power, wealth, and status. Unlike natu-
ral rights, the so-called positive rights demanded by 
feminists are constantly in flux and have no princi-
pled limits.

According to the logic of modern 
feminism, the bounds of political 
authority should be defined not by 
what is necessary to protect individual 
freedom and opportunity, but by 
what is necessary to secure a specific 
outcome for women as a historically 
oppressed group.

The problem with the Constitution on these 
grounds, according to Robin West, a prominent fem-
inist law professor at georgetown University, is that:

[It] guarantees us the right to do certain things 
free of interference from social authority, but it 
does not guarantee us the absolute right to do 
those same things. The negative freedom that is 
the concern of the Constitution extends only to 
the right to procure goods or develop abilities 
free of interference from social authority. It does 
not positively guarantee the individual the goods 
themselves, or access to the goods, or access to 
the ability or skills necessary to procure them.43

In other words, while the Constitution defines and 
limits authority, guarantees equal protection of law, 
and prohibits government interference with such 

rights as property, free speech, religious belief, and 
association, it does not allow for the redistribution 
of resources and legal privileges that is necessary to 
secure such positive rights as a higher education, a 
good income, and unfettered access to abortion, con-
traception, and day care. Positive rights, according 
to those within the organized feminist movement, 
necessarily require the redistribution of financial 
and legal resources to women because legal access to 
such rights as abortion or higher education is worth-
less without the financial means or resources to take 
advantage of them. For this reason, West complains 
that the Constitution “is a shield of protection; it is 
not a sword of entitlement.”44

 Modern feminists have further expanded 
their critique of limited constitutional government 
by arguing that the Constitution not only fails to 
grant women the positive rights necessary for self-
actualization, but also exacerbates women’s subor-
dination by insulating civil society—including reli-
gious and civic organizations, private associations, 
businesses, and the family—from state involvement 
or interference. For example, Sally goldfarb, for-
mer NOW senior staff attorney and founder of the 
National Task Force on the Violence Against Women 
Act, contends that “[b]y sealing off civil society in 
general, and the home in particular, as a private 
sphere where the law may not intrude, the Constitu-
tion protects the stronghold of patriarchy.”45

Under the constitutional framework, the state 
polices the private sector to protect core rights 
through the restriction and punishment of deeds 
and actions that lead to or result in direct tangible 
or physical harm. Such a system, however, does not 
extend to the extensive oversight and regulation of 
private and religious associations, education, and 
the marketplace that are necessary to eradicate the 
discriminatory personal, cultural, and religious 
beliefs and attitudes that feminists believe exist in 
the minds and hearts of nearly all Americans.

This critique of constitutional government has 
led politically connected feminist groups to support 
a common agenda of larger and more intrusive gov-
ernment that is more concerned with redistribut-
ing wealth and resources and regulating individual 

43. Robin West, Progressive Constitutionalism: Reconstructing the Fourteenth Amendment (Durham, NC: Duke University Press, 1994), p. 112.

44. Ibid, p. 110.

45. Sally Goldfarb, “Violence Against Women and the Persistence of Privacy,” Ohio State Law Journal, Vol. 61, No. 1 (2000), p. 39.
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liberty than it is with protecting individual freedom, 
opportunity, and choice. Believing that group 
achievement for women as a class is more impor-
tant than the protection of individual rights, femi-
nist organizations rally in support of policies that 
severely restrict the liberty and property rights of 
individuals—men and women alike.

All mainstream feminist groups, for instance, 
adamantly supported the HHS mandate requir-
ing health insurance plans to cover contraceptives, 
abortion-inducing drugs, and sterilization at no cost 
to the patient, considering it a triumph of “equal 
rights.” In reality, however, the mandate violates 
individual liberty and rights. It not only dictates how 
employers and individuals—both non-religious and 
religious—must spend and invest their own money, 
regardless of personal beliefs and opinions, but also 
restricts individuals’ ability as consumers to enter 
into contracts and make health care decisions based 
on personal needs and preferences.

Feminists’ emphasis on group 
achievement at the expense of 
individual liberty is also apparent 
in the way they have distorted 
laws originally enacted to protect 
individuals from injury caused by 
direct discrimination.

Feminists’ emphasis on group achievement at 
the expense of individual liberty is also apparent in 
the way they have distorted laws originally enacted 
to protect individuals from injury caused by direct 
discrimination. By encouraging bureaucrats to 
interpret anti-discrimination laws as mandating 
quotas, feminist organizations have attempted to 
use anti-discrimination legislation to force women’s 
advancement into male-dominated areas of society. 
The test of discrimination on this basis is not wheth-
er individuals have actually experienced injury, but 
whether group averages meet a set goal.

A clear example of this can be seen in the appli-
cation of Title IX of the Educational Amendments of 

1972 to collegiate athletics. Modeled after Title VI of 
the Civil Rights Act of 1964, the text of Title IX reads, 

No person in the United States shall, on the basis 
of sex, be excluded from participating in, be 
denied benefits of, or be subjected to discrimi-
nation under any education program or activity 
receiving federal financial assistance.46 

The intention of the law was to outlaw sex dis-
crimination in education so that women would have 
equal opportunity to excel in academic pursuits, not 
to require statistical parity of males and females in 
particular fields or extracurricular activities. In fact, 
Title IX’s original supporters in Congress empha-
sized that the law should not be used to mandate 
quotas.47

Nevertheless, feminist special-interest groups, 
including NOW, the Women’s Equity Action League, 
the Feminist Majority, and others, immediately 
began to lobby the agency responsible for Title IX 
implementation, the U.S. Department of Education’s 
Office of Civil Rights (OCR), to interpret the law as 
requiring a de facto quota system. Although the OCR 
developed several measures for judging compliance 
with the law, the courts—due to pressure from femi-
nist organizations—have mostly judged compliance 
based on whether male–female participation in 
sports is proportional to overall enrollment. Thus, 
schools are able to protect themselves from legal 
action only if they can demonstrate that the percent-
age of males and females involved in intercollegiate 
athletics mirrors the makeup of the student body as 
a whole: If women make up 60 percent of the student 
body, for example, then 60 percent of the student 
athletes must be women and 60 percent of the fund-
ing for athletic scholarships must go to women, or a 
college will likely be found out of compliance with 
Title IX.

While many schools have successfully increased 
female participation, some schools such as Brown 
University have been sued when they could not gen-
erate enough interest to fill the rosters for wom-
en’s sports teams even after engaging in aggressive 
recruitment efforts. Many campuses have been 
forced to eliminate men’s athletic teams, and certain 

46. Title IX, Education Amendments of 1972, Public Law No. 92-318, 86 Stat. 235, June 23, 1972.

47. Furchtgott-Roth and Stolba, The Feminist Dilemma, p. 132.
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men’s sports such as gymnastics have all but disap-
peared on college campuses in order to achieve pro-
portional athletic participation.

Paradoxically, the quota system under Title IX has 
been applied only to athletics, the one extracurricular 
activity on college campuses in which male participa-
tion outpaces female participation. As Carrie Lukas 
observes, 

If Title IX were applied to other endeavors, such 
as student newspaper[s], government and the-
ater, then opportunities for women to participate 
would have to be slashed. Presumably, feminists 
celebrating Title IX would recognize that this 
would be unfair to women and would fail to ben-
efit men.48 

Lukas further observes that rather than reform-
ing Title IX implementation, feminist groups have 
pushed to expand the quota system into other aca-
demic subject areas, focusing solely on boosting 
women’s enrollment in male-heavy disciplines while 
ignoring equally skewed female-dominated subjects.

Feminist efforts to restrict liberty likewise occur 
in the workplace more generally. Rather than sup-
porting a freer regulatory environment that would 
make it easier for women to start and run businesses, 
promote based on merit, and choose flexible work 
environments consistent with their own priorities, 
feminists push for extensive bureaucratic oversight 
of wage and hiring decisions, mandated compensa-
tion and benefit packages, and taxpayer-subsidized 
child care. Operating under the assumption that 
opposition to increased government spending and 
regulation is an assault on women, feminist orga-
nizations consistently ignore evidence that such 
actions not only make the workplace less produc-
tive and accessible in general, but also burden and 
restrict women themselves.49

For example, while feminists have lobbied force-
fully for federally mandated benefits such as materni-
ty leave and child care so that women will not have to 

make trade-offs between family and work life, man-
dated benefits can actually hinder women’s advance-
ment in the workplace. In Chile, Spain, and France 
(and Europe in general), mandated benefits for women 
such as child care, generous maternity leave, and the 
right to work part-time or demand reduced hours 
without being terminated have artificially increased 
the cost and risk of employing women, and the result 
has been a decline in salaries, promotion rates, and 
full-time jobs available to women.50

Mandated benefits also restrict women’s freedom 
to negotiate their own contracts with employers. 
Large employers frequently offer generous benefit 
packages to attract and retain employees, including 
women. Thus, for example, women who do not antic-
ipate having children or who have outside means of 
child care may prefer to opt for higher take-home 
pay rather than benefits that they will not use. Feder-
ally mandated benefits, however, effectively restrict 
employers’ flexibility to offer compensation based 
on employees’ individual preferences and needs.

Operating under the assumption that 
opposition to increased government 
spending and regulation is an assault 
on women, feminist organizations 
consistently ignore evidence that such 
actions not only make the workplace 
less productive and accessible in 
general, but also burden and restrict 
women themselves.

Thus, in the name of promoting a just outcome 
for women, feminists dictate the types of economic 
arrangements women can or should enter and there-
by threaten the freedom of choice and contract that 
the Constitution was designed to protect.

48. Carrie Lukas, “Title IX’s Mid-Life Crisis,” Independent Women’s Forum Policy Focus, Vol. 2, No. 5 (May 2012), p. 4,  
http://c1355372.cdn.cloudfiles.rackspacecloud.com/47dcf37c-8e0f-4aa7-9003-40e7689b4704/Newsletter%20May%202012.pdf 
(accessed April 11, 2016).

49. Lukas and Schaeffer, Liberty Is No War on Women.

50. Claire Cain Miller, “When Family-Friendly Policies Backfire,” The New York Times, May 26, 2015,  
http://www.nytimes.com/2015/05/26/upshot/when-family-friendly-policies-backfire.html?_r=0 (accessed April 11, 2016); Furchtgott-Roth 
and Stolba, The Feminist Dilemma, p. 119.
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Feminist Rejection of the Character of 
Constitutional Government

Based on their conviction that American society 
is necessarily hostile to the well-being and autono-
my of women, modern feminists have rejected both 
the scope and the character of constitutional gov-
ernment. American constitutionalism rests on the 
bedrock principle that the exercise of state power 
should be limited in scope and non-arbitrary in 
character. Non-arbitrary government depends upon 
rule of law, due process of law, and equal protection 
under the law. That is:

 n Civil rights and proper behavior must be defined 
through general laws;

 n Violations of the law must be adjudicated by trials 
so that accused individuals have the opportunity 
to defend themselves according to specified pro-
cedures defined by law; and

 n The state must protect individuals from injury 
against their person and property through a blind, 
equal, and consistent execution of the criminal 
and civil law.

In short, violations or injuries against person or 
property should be defined by law and prosecuted 
with absolute impartiality by government without 
regard to the gender of the perpetrator or the victim.

The idea that each individual has a right to be 
protected equally and impartially by the law was 
one of the animating forces behind early civil rights 
laws and the Fourteenth Amendment. While femi-
nist advocates have often built on this foundation 
by highlighting genuine cases of injustice toward 
women in the civil and criminal law, ensuring pro-
tection against injury for all victims through the 
equal and rigorous enforcement of the law is not 
their primary aim because they do not believe that 
such protection will redress the root causes of injury.

In The Politics of Law: A Progressive Critique, 
David Kairys asserts a notion long maintained by 
feminist legal scholars: “[T]raditional jurisprudence 
largely ignores social and historical reality, and 

masks the existence of social conflict and oppres-
sion with ideological myths about objectivity and 
neutrality.”51 From the feminist standpoint, legal 
neutrality, understood as the objective application 
of the law through clearly defined trial procedures 
and the equal execution of the law in the case of 
injury, is not possible given the patriarchal views 
that dominate the legal system; furthermore, even if 
objectivity were possible, it would merely perpetu-
ate patriarchal dominion because it would not allow 
the flexibility and power necessary to correct past 
injustices or weed out the discriminatory thoughts 
and attitudes that feminists believe are at the root of 
social, economic, and political inequality.

The feminist critique of a constitutional 
system governed by legal neutrality  
and objectivity is particularly evident 
in the realm of sexual violence, in 
which feminists have sought to 
transform individual crimes of violence 
into a civil rights issue requiring the 
dispensation of special legal privileges 
to alleged victims.

On these grounds, Robin West writes, “Women liv-
ing in a state whose law is rigorously neutral toward 
women and men still find themselves burdened by the 
inequality and injustice of a private regime of patriar-
chal control. Women will still find themselves unable 
to live the positively free life of the citizen because of 
it.”52 According to this view, the state—by aiming to 
protect everyone’s right to life, liberty, and the pursuit 
of happiness through a system of rule of law, due pro-
cess, and equal protection—in effect sides with men 
because it fails to account for the way that women 
are hindered by cultural (and personal) views of gen-
der and the family. In other words, the constitutional 
ideals of legal neutrality and objectivity reinforce the 
male privilege that dominates the whole system and 

“recapitulate the male point of view.”53

51. David Kairys, introduction to The Politics of Law: A Progressive Critique, rev. ed. (New York: Pantheon Books, 1990), p. 6.

52. West, Progressive Constitutionalism, p. 118.

53. Catharine A. MacKinnon, “Feminism, Marxism, Method, and the State: Toward Feminist Jurisprudence,” Signs, Vol. 8, No. 4 (Summer 1983),  
p. 655.
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This feminist critique of a constitutional sys-
tem governed by standards of legal neutrality and 
objectivity is particularly evident in the realm of 
sexual violence, in which feminists have sought to 
transform individual crimes of violence into a civil 
rights issue requiring the dispensation of special 
legal privileges to alleged victims. Operating under 
the conviction that sexual assaults are not devi-
ant, aberrant, or pathological acts, but rather are 
accepted, structural byproducts of the American 

“rape culture,” which normalizes and even condones 
such violence, feminist advocates have long argued 
that any plan to eliminate sexual violence cannot 
be addressed adequately through a system of legal 
equality that seeks to punish individual perpetra-
tors. Instead, they maintain, any long-term plan 
to combat such systemic violence must be based 
on a change in the traditional response to violence 
with the goal of transforming the hearts and minds 
of Americans.

The feminist influence in this area is perhaps 
nowhere more apparent than in the weakening of 
due process protections for the accused in sexual 
assault cases, particularly those adjudicated on 
college campuses. Operating under the supposed 
authority of Title IX, which forbids sex-based dis-
crimination in education, the Department of Edu-
cation’s Office of Civil Rights has recently put tre-
mendous pressure on colleges and universities to 
change how they respond to allegations of sexual 
harassment and sexual assault by instructing them 
to lower the standards of evidence for finding male 
students guilty, to restrict cross-examination, 
and to impose “interim” punishments against the 
accused before they even receive a hearing on the 
charges against them.

Just as troublesome, however, is that while the 
OCR has promoted policies that favor the alleged 
victim in campus disciplinary proceedings deal-
ing with sexual harassment or assault, it does not 
require that even the most appalling instances of 

alleged sexual abuse and misconduct on campuses 
must be referred to the police for further investi-
gation and prosecution. In fact, mandatory referral 
to police is seen as violating the right of an alleged 
victim to “control” the proceedings and is itself seen 
as a patriarchal response. This is a matter for seri-
ous concern, especially in view of the high rates 
of recidivism for rapists, especially those who are 
never incarcerated.

The push to base findings of guilt largely on the 
mere accusation of guilt while at the same time 
downplaying the important investigative and prose-
cutorial roles of the criminal justice system is rooted 
in the assumption, frequently promulgated by femi-
nists, that reliance on facts, evidence, and process is 
inherently patriarchal and oppressive because they 
can be used to discredit women who delay report-
ing assault or whose stories regarding abuse change 
over time.54 The feminist instinct to treat uncorrob-
orated accounts of victimization as indisputable fact 
is also apparent in the contemporary application of 
sexual harassment law.

Sexual harassment, to the extent this concept 
can be defined and prohibited in a manner consis-
tent with the First Amendment, should be prohib-
ited. However, as a result of the influential legal 
theory espoused by feminist law professors such as 
Catharine MacKinnon, Deborah Rhode, and Robin 
West, the concept of “sexual harassment” has 
become muddled and arbitrary. According to femi-
nist legal theory, sexual harassment is not just an 
objective, quantifiable personal harm by one indi-
vidual against another; rather, it is an all-things-
considered description of women’s subordinate 
social and economic position. As Diana Furchtgott-
Roth and Christine Stolba explain, “That interpre-
tation of sexual harassment makes it a permanent 
fixture of a supposedly male-dominated society, 
immune to eradication until society itself is thor-
oughly restructured along feminist lines.”55

54. Kim Lane Scheppele, “Just the Facts, Ma’am: Sexualized Violence, Evidentiary Habits, and the Revision of Truth,” New York Law School Law Review, 
Vol. 37 (1992). Stanford University, inspired by a federal mandate to lower the standard of proof in sexual misconduct cases, has provided training 
materials to jurors in university investigations informing them that maintaining neutrality is equivalent to siding with the accused male and that 

“being persuasive and logical” is evidence of guilt. See Foundation for Individual Rights in Education, “Stanford Trains Student Jurors That ‘Acting 
Persuasive and Logical’ Is Sign of Guilt; Story of Student Judicial Nightmare in Today’s ‘New York Post’,” July 20, 2011,  
https://www.thefire.org/stanford-trains-student-jurors-that-acting-persuasive-and-logical-is-sign-of-guilt-story-of-student-judicial-
nightmare-in-todays-new-york-post-2/ (accessed February 10, 2016).

55. Furchtgott-Roth and Stolba, The Feminist Dilemma, p. 92.
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There is no question that sexual assault and 
injurious harassment should be investigated and 
prosecuted aggressively to the full extent of the law, 
but neither men nor women are well-served by the 
destruction of the constitutional ideals of objectiv-
ity and neutrality in determining guilt and inno-
cence. Without clear and objective standards for 
defining and prosecuting injurious behavior, the law 
merely becomes a tool for the capricious whims of 
those in power and their cronies, and the execution 
of justice tends to disintegrate into mob rule—the 
very problems against which early civil rights advo-
cates fought and that the Fourteenth Amendment 
and early civil rights legislation addressed.

Conclusion
Those within the modern feminist movement fre-

quently speak the language of equal opportunity and 
rights, but what they are really seeking is absolute par-
ity between the sexes in all areas of society. This view 
is based both on a monolithic view of what it means to 
be an autonomous woman, and on the belief that dis-
criminatory socialization, power imbalances with-
in the family and society as a whole, and pervasive 
gender-based violence (which both results from and 
reinforces power imbalances) have created a social, 
economic, and political system that is inherently hos-
tile to women. On these grounds, the modern femi-
nist movement is less interested in protecting indi-
vidual freedom and rights than it is in fundamentally 
transforming the American public consciousness and 
America’s political and private institutions.

Thus, while early women’s rights advocates 
fought to expand women’s political and legal rights 
and correct unjust applications of the law within the 
framework of limited constitutional government, 
modern feminism has challenged that same frame-
work as inherently patriarchal. Modern feminists 
do not believe that genuine equality and justice can 
be achieved through a limited constitution based 
on the equal and non-arbitrary protection of rights 
because, as feminist law professor Elizabeth Schnei-
der has stated, “Rights claims do not effectively chal-
lenge existing social structures and social relations 
and seek to transform them.”56

In other words, because entrenched discrimi-
nation and institutional sexism hinder women as a 
class, the “same protection” actually requires prefer-
ential treatment and government mandates geared 
toward improving the status, wealth, and power of 
women. Therefore, the old system, which limits the 
scope and character of the law with a view to pro-
tecting individual rights, must be replaced with 
group rights and legal privileges designed to ensure 
or promote a specific outcome for women as a whole.

To oppose the restructuring of the American con-
stitutional system is not to assert that women never 
face discrimination or even that they enjoy perfect 
equality of opportunity in all instances. However, 
by seeking to balance the scales of past and cur-
rent inequities by unleashing government power 
and removing the blindfold of justice, feminist ide-
ology poses a serious threat to this system, which 
is intended to protect individuals regardless of 
group membership.

Ultimately, an unfettered state that favors cer-
tain individuals based on their membership in a 
particular class threatens the equality and rights of 
all men and women. Such a system not only deval-
ues those who are not part of the favored class du 
jour—whether it be women, racial minorities, homo-
sexuals, transgender individuals, or others—but also 
deprives those in the protected class of their claim to 
rights outside of their identity in that class and sub-
jects them to the arbitrary whim of those in power. 
Only in a regime that limits the scope and character 
of the law with a view to protecting individuals in 
the free use of their faculties, regardless of whether 
their choices lead to different outcomes, can men 
and women ever come close to enjoying true social, 
political, and legal equality and freedom.
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