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FIRST PRINCIPLES

Few Americans outside of the academy have heard 
of John Rawls, yet his influence on the American 

mind is astounding. His two major books, A Theory 
of Justice and Political Liberalism, have altered how 
many Americans discuss and understand justice, 
equality, individual liberty, and constitutionalism.1 
Though by all accounts he was a mild-mannered per-
son, the utopian spirit of his theory has encouraged 
greater identity consciousness, political and ideolog-
ical polarization, antagonism toward religion, and 
judicial activism. It would be a mistake, of course, to 
lay all of our woes on Rawls’s doorstep, but it is no 

less problematic to ignore the formidable influence 
he has had on our political life. While Rawls was not 
the first thinker to articulate every liberal prejudice, 
his theory does help to lend legitimacy to them.

Rawls’s influence on contemporary America 
can be gauged by the extent to which many today 
think about and look at contemporary political mat-
ters, often unwittingly, through a Rawlsian prism. 
For instance:

 n Many Americans think of themselves primarily 
in terms of the groups with which they identify.

 n Some turn to a theoretical “consensus” rather 
than the Constitution to determine the govern-
ment’s power.

 n Others refrain from referencing religion in the 
public square.
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Abstract
The political thought of John Rawls has distorted the way many Americans think and speak about political life—

whether they realize it or not. In particular, Rawls’s writings have helped to undermine limited government, encour-
aged identity politics and judicial supremacy, and delegitimized appeals to religion in the public square. Identity 
politics inevitably leads to political polarization and political correctness, which prevents the prudential decision-
making that the U.S. Constitution is meant to protect. Rawls’s encouragement of judicial supremacy and activist 
judges has helped to subvert the democratic process by subordinating the other branches of government to the courts.
Finally, Rawls’s theories have made religion tolerable in the public square only insofar as it coincides with liberal 
principles of justice. Reversing Rawls’s corrosive effects on our political order requires articulating the defects of his 
ideas while defending the superiority of our American constitutional order.
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 n Most turn to the Supreme Court of the United 
States as our political guide.

These salient, problematic features of contem-
porary politics either spring from Rawls’s ideas 
or are legitimized by them, thereby exacerbating 
their effect. Much of his work was devoted to giv-
ing such tendencies a central position in America’s 
political life.

The reason many people have not heard of Rawls 
is that his books were not written for a popular 
audience. His early work was aimed at specialists 
of academic philosophy. In his more mature writ-
ing, he hoped to influence other disciplines such 
as political science, sociology, theology, and—most 
important—constitutional law. Rawls understood 
the extent to which law school professors, lawyers, 
and judges shape the U.S. political landscape and 
calculated that his ideas would best trickle down 
to the American people through the medium of 
the courts.

Rawls understood the extent to 
which law school professors, lawyers, 
and judges shape the U.S. political 
landscape and calculated that his 
ideas would best trickle down to the 
American people through the medium 
of the courts.

This is not to suggest that Rawls would be fully 
satisfied if the Supreme Court began to interpret the 
Constitution the way he suggested it should be inter-
preted or if his ideas were enshrined in law. Ulti-
mately, Rawls believed that his theory would work 
in America only if the people themselves embraced 
it. His ambition was such that he wanted everyone 
to agree that his vision of a liberal society was more 
than simply useful or legally justifiable: He wanted 

people to accept his vision as morally superior to 
other theories. Thus, the task he asks of lawyers and 
judges is not only to shape the law as he would have 
it, but also to shape the public mind by setting con-
stitutional limits on what it is politically legitimate 
to say and therefore think.

Mainstream America’s growing sensitivity 
to political correctness finds its best theoretical 
defense in Rawls’s work. He encourages us, especial-
ly judges, to adopt what he calls public reason, which 
sets a boundary for acceptable public statements 
and personal opinions.

Most Americans probably have not heard of pub-
lic reason, but they would certainly recognize its 
effect on political life. They understand the risks 
one runs by appearing to hold a belief outside of the 
popular consensus as to what is right or by endors-
ing a religious perspective in the wrong setting. 
Moreover, Americans are witnessing a Supreme 
Court that goes beyond settling legal disputes and 
increasingly plays the role of moral umpire, exactly 
as Rawls encouraged.

In short, many Americans may be unfamil-
iar with John Rawls, but they are experiencing the 
influence of his ideas in their daily lives.

Rawls’s Theory of Justice
Space does not permit a full rendering of Rawls’s 

political teaching, but four of his ideas are vital to 
understanding his influence:

 n The original position

 n The overlapping consensus

 n public reason

 n His general theory of constitution-
al interpretation

Taken together, these four ideas provide a general 
picture of Rawlsian liberalism.2

1. John Rawls, A Theory of Justice (Cambridge, MA: Belknap Press, 1971; Revised Edition, 1999). All citations are to the revised edition. John 
Rawls, Political Liberalism (New York: Columbia University Press, 1996).

2. For a description of Rawls’s theory, see Jerome C. Foss, “John Rawls: Theorist of Modern Liberalism,” Heritage Foundation Makers of American 
Political Thought No. 12, August 13, 2014, http://www.heritage.org/research/reports/2014/08/john-rawls-theorist-of-modern-liberalism. 
See also Jerome C. Foss, Constitutional Democracy and Judicial Supremacy: John Rawls and the Transformation of American Politics (Amherst, NY: 
Cambria Press, 2016).
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The Original Position. The original position 
is probably the best-known part of Rawls’s theory.3 
Its purpose, as he put it in the preface to A Theory 
of Justice, is “to generalize and carry to a higher 
order of abstraction the traditional theory of the 
social contract.”4 It is a higher order of abstraction 
because those who take part in it are establishing 
not a government as in the traditional Lockean 
social contract that influenced the Founders, but 
rather the principles of justice that legitimize gov-
ernment. It is also more abstract than other social 
contract theories because it endeavors to be puri-
fied of all inequalities. “Somehow,” he explains, “we 
must nullify the effects of specific contingencies 
which put men at odds and tempt them to exploit 
social and natural circumstances to their own 
advantage.”5

Rawls wants to eliminate any motive that people 
may have, presumably on the basis of such qualities 
as social class, race, or gender, for preferring one con-
ception of justice over another. His theory is general 
enough that other categories, such as sexual orienta-
tion or gender identity, could be added to this list in 
order to establish a society whose principles are not 
determined by any particular group’s self-interest.

Rawls wants to eliminate any motive 
that people may have, presumably on 
the basis of such qualities as social 
class, race, or gender, for preferring 
one conception of justice over another.

The goals of Rawls’s original position reflected 
the cultural struggles of the early 1970s. At that time, 
Americans were witnessing the civil rights movement 
and the sexual revolution, and left-leaning professors 
in particular wanted to speak to the morality of such 
issues without employing the traditional language of 
ethics associated with Aristotelian philosophy and 

Judeo–Christian culture. past moral systems were 
blamed for stifling individual freedom and imposing 
outdated categories on new situations. by contrast, 
the original position provided such professors with 
the novel rubric they wanted for explaining anew the 
injustice of treating people differently on the basis of 
their race, class, or gender.

The problem, according to Rawls, is that Western 
democracies like the United States currently rest 
on a social-contract teaching that promises to pro-
tect natural rights such as life, liberty, and property. 
Such a system, he argues, has a tendency to disfavor 
marginalized groups, such as racial or ethnic minor-
ities, the poor, and women. Accordingly, he proposes 
a new social-contract teaching that imagines a meet-
ing of delegates who know that they are representing 
a group—it could be men or women, the rich or poor, 
whites or a racial minority—but not which one. Nor 
do they know their own race, class, gender, or any 
other personal information.6

Under such conditions, Rawls tells us, none of the 
delegates will adopt principles of justice that privi-
lege, even accidently, any identifiable group within 
society. Individual rights are still protected, but 
only to the extent that all are treated fairly and basic 
equality is maintained. Rawls implies that if Ameri-
cans can subject their current politics to this imag-
ined social contract, they can have a more egalitarian 
regime that is no longer prone to prejudices associat-
ed with wealth, race, gender, or anything else.

Rawls tells us that those who take part in the 
original position will agree on two principles:

1. everyone is entitled to the same basic liberties, 
and

2. Inequalities in social or economic outcomes are 
only justifiable if:

 n All citizens have a fair shot at attaining the 
offices and positions from which these inequal-
ities result, and

3. Rawls presents his idea of the original position in A Theory of Justice, pp. 102–168. See also his last explanation of this idea in John Rawls, 
Justice as Fairness: A Restatement (Cambridge, MA: Belknap Press, 2001), pp. 14–18.

4. Rawls, A Theory of Justice, p. xviii.

5. Ibid., p. 118.

6. For a specific reference to social position, race, and sex, see Rawls, Justice as Fairness, p. 15.
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 n They benefit the most disadvantaged members 
of society.7

Rawls refers to these principles jointly as “jus-
tice as fairness,” and he believes that if Americans 
embrace them, they can have a fairer nation in which 
no particular group enjoys any special status in soci-
ety. everyone will be treated equally regardless 
of who they are or what they believe. What Rawls 
promises us is a better world:

No longer need [the world] seem hopelessly hos-
tile, a world in which the will to dominate and 
oppressive cruelties, abetted by prejudice and 
folly, must inevitably prevail. None of this may 
ease our loss, situated as we may be in a corrupt 
society. but we may reflect that the world is not in 
itself inhospitable to political justice and its good. 
Our social world might have been different and 
there is hope for those at another time and place.8

The Overlapping Consensus. The second idea, 
the overlapping consensus, comes from Rawls’s later 
works.9 In response to A Theory of Justice, Rawls’s 
critics and some of his friends pointed out the diffi-
culties of expecting every citizen of a liberal plural-
ist democracy—which Rawls claimed to support—to 
embrace the same principles of justice. In this light, 
the conception of justice based on the original posi-
tion appeared to be rather illiberal.10

The doctrinaire nature of A Theory of Justice was 
perhaps clearest in the critiques of religious Ameri-
cans who objected to the original position on the 
grounds that it understands justice as a human con-
struction rather than as an intelligible virtue dis-
cernible through nature, revelation, or tradition. In 
other words, Rawls’s original position excluded any 

conception of a transcendent view of justice.
Over the course of 20 years, Rawls worked out 

a response to this critique, which was developed 
most fully in Political Liberalism. “How is it pos-
sible,” Rawls rhetorically asks, “for those affirm-
ing a religious doctrine…also to hold a reasonable 
political conception that supports a just democratic 
regime?”11 He answers the question not by chang-
ing the principles of his earlier work, but by explain-
ing that those principles can serve as a consensus 
for a pluralistic democracy such as America. His 
theory can still prevent economic, social, and racial 
inequalities, but religious and non-religious groups 
need not agree on why his theory should be endorsed. 
All remain free to justify the theory however they 
would like to do so.

Rawls thus changes his presentation of justice 
as fairness by emphasizing the importance of a 
social consensus in which people accept the same 
view as right but for different reasons. This means 
that Rawls can no longer present his theory as true. 
Instead, he simply says it is “reasonable.” Anyone 
who agrees to join the consensus and accepts the 
ideals of justice as fairness is likewise referred to as 
reasonable. He hopes to find a higher proportion of 
people who are open to accepting his theory on this 
lower plane. If successful, he is confident that a new 
regime can be brought about that will remain stable 
over the course of many generations.

Public Reason. The overlapping consensus car-
ries with it an added idea of great significance: public 
reason. The purpose of this idea is to allow a diverse 
nation like America to maintain its commitment 
to pluralism while finding a common set of terms 
for different groups to use in discussing political 
issues, especially those involving claims of justice 
or morality. Only public arguments grounded in the 

7. For Rawls’s exact language, see ibid., p. 43. Rawls does not go so far as to say that all results should be the same; he recognizes that hard work, 
sacrifice, and serving the community in an important capacity should be rewarded. But as the difference principle indicates, making more 
money is justifiable only when there is a social good attached to the extra income. For example, people in the original position might allow 
doctors higher incomes because the poor recognize the importance of rewarding doctors for their hard work, but they would not allow doctors 
to bequeath their wealth to their children, as this would give the children an unfair advantage over others. Instead, the inheritance would have 
to go to those who are most in need.

8. Rawls, Justice as Fairness, p. 38.

9. See Rawls, Political Liberalism, pp. 133–168. See also Rawls, Justice as Fairness, pp. 32–38.

10. For a critic, see David Lewis Schaefer, Illiberal Justice: John Rawls vs. the American Political Tradition (Columbia: University of Missouri Press, 2007). 
For a friend, see Burton Dreben, “On Rawls and Political Liberalism,” in The Cambridge Companion to Rawls, ed. Samuel Freeman (New York: 
Cambridge University Press, 2003), pp. 316–346.

11. Rawls, Political Liberalism, p. xxxix.
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principles of the overlapping consensus are consid-
ered legitimate, because they alone can be accepted 
by all in a pluralistic society. Arguments that are 
consistent with the consensus are those that Rawls 
calls public reason.12 One shows respect for others, 
Rawls explains, when one uses public reason when-
ever dealing with matters of constitutional essen-
tials and basic justice. What fits this criterion is 
vague, so these are potentially large categories.

politically speaking, Rawls wants to limit debate 
to terms that all “reasonable” people can accept. To 
be considered reasonable, one must agree not to root 
one’s arguments for law in any philosophic or reli-
gious view that is not commonly shared by everyone. 
people are perfectly free to hold such views privately, 
but they cannot bring them into the public square. In 
short, being reasonable means limiting one’s politi-
cal speech to the terms of the overlapping consensus.

Politically speaking, Rawls wants 
to limit debate to terms that all 

“reasonable” people can accept.

Rawls is quite aware that his theory places a sub-
stantial burden on religious citizens. As noted, he wants 
to convince religious Americans to join the consensus 
around liberal principles of justice even if their private 
views of how to live depend on commitment to tradi-
tional moral principles or submission to a transcendent 
authority such as natural law or divine revelation.

Rawls’s solution is to permit them to believe what 
they want privately but to stipulate that they can draw 
political arguments from those beliefs in the public 
square only if they correspond to the mainstream 
national consensus. In this way, justice as fairness 

“hopes to put aside long-standing religious and philo-
sophical controversies and to avoid relying on any par-
ticular comprehensive view.”13 The task, then, consists 
in changing the prevailing language such that everyone 
begins to use the same terms and principles, at least 
when discussing the most important political matters.

The Courts and Constitutional Interpreta-
tion. The fourth idea anticipates the institutional 
mechanism for enforcing public reason, including its 
prohibition on appeals to religion. In principle, the 
other three ideas can be applied universally, but this 
one applies particularly to the United States inso-
far as it has to do with the proper interpretation of 
the Constitution. put differently, while the previous 
three ideas hold up an ideal for public deliberation, 
Rawls sees the Supreme Court ensuring the political 
outcomes that he thinks are proper.

In his Lectures on the History of Political Philoso-
phy, Rawls emphasizes the importance of influenc-
ing those who are looked to as authorities on consti-
tutional meaning, most importantly Supreme Court 
justices.14 He says that it is not the job of political phi-
losophers to “overrule the outcome of everyday dem-
ocratic politics,” but they can attempt to “influence 
some legitimate constitutionally established politi-
cal agent, and then persuade this agent to override 
the will of democratic majorities.” The best way to 
make this happen, Rawls says, “is for liberal writers 
in philosophy to influence the judges on a Supreme 
Court in a constitutional regime like ours.”

Together, Rawls’s four core ideas have 
led to identity politics, ideological 
polarization, the banning of religion in 
the public square, and judicial activism.

It is no wonder, then, that Rawls asks the Court 
to be the “exemplar of public reason.”15 The Court’s 
task is to ensure that people use the correct language 
in their political debates: language consistent with 
the overlapping consensus, which in turn reflects 
the principles of justice that would be chosen in the 
original position.

These four core Rawlsian ideas have manifest-
ed themselves in America in ways that Rawls may 
not have imagined, none of which is healthy from a 

12. Ibid., pp. 212–254. See also John Rawls, “The Idea of Public Reason Revisited,” in The Law of Peoples with “The Idea of Public Reason Revisited” 
(Cambridge, MA: Harvard University Press, 1999), pp. 129–180.

13. Rawls, Justice as Fairness, p. 29.

14. John Rawls, Lectures on the History of Political Philosophy (Cambridge, MA: Belknap Press, 2007), pp. 3–5.

15. Rawls, Political Liberalism, p. 231.
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political standpoint. Together, they have led to iden-
tity politics, ideological polarization, the banning of 
religion in the public square, and judicial activism.

Identity Politics
Humans naturally identify with communities 

and groups centered on common beliefs, traditions, 
or origins. We should therefore not be surprised to 
find in a vast and populous country such as the Unit-
ed States many such communities, particularly reli-
gious and ethnic ones. Nor should we expect Amer-
icans to identify only as Americans and forsake 
their religious or ethnic identities. The health of 
the regime, however, requires a common American 
identity and a shared national consciousness. With-
out these, society splinters and politics becomes 
nothing more than a struggle for power between 
identity groups.

Rawls’s theory ignores the problems of societal 
splintering while justifying and thereby encourag-
ing the growth of identity politics in America. The 
original position in particular envisions citizens 
and representatives who act primarily on the basis 
of group identity. While no one behind the veil of 
ignorance knows which group they represent, the 
assumption is that their calculations take for grant-
ed that politically conscious identity groups want 
the laws to reflect their values, interests, and experi-
ences. The parties understand themselves to be part 
of such groups rather than geographical regions.

Identity politics is thus built into the very frame-
work of Rawls’s theory. He conceives of groups in 
a very general sense, ultimately defining them by 
race, class, and gender, but he uses the term loose-
ly enough that it would easily accommodate such 
things as sexual orientation, gender identity, and 
potentially much else.16 The indefinite nature of 
groups means that they can multiply and inevitably 
struggle together or against one another for power in 
the political arena in order to satisfy new and ever-
increasing demands.

When not under the influence of a theoretical 
device like the veil of ignorance, people are drawn 
toward natural associations that are concrete. They 
live in particular communities that may have large 
ethnic populations. They belong to a particular 

church or work in the same particular trade. Iden-
tity politics, however, leads individuals to attach 
themselves to an abstract subsection of society 
that is devoted to some politically motivated cause. 
people find themselves in league with others they 
have never met but with whom they share the same 
economic conditions, race, gender, sexual orienta-
tion, or any other characteristic one wishes to priv-
ilege. Again, some of this is inevitable and at times 
necessary in politics, but it can become dangerous 
when entrenched struggles between identity groups 
replace general concerns about the common interest 
of the whole.

To be clear, Rawls is not the sole founder of iden-
tity politics. Karl Marx, whom Rawls never formally 
endorsed, theorized that understanding competi-
tion between economic groups is the correct lens 
through which to view modern democracies. Others 
following Marx have mimicked this kind of analy-
sis by focusing on different groups, especially those 
associated with race, ethnicity, gender, and more 
recently sexual orientation. politics becomes a con-
test between so-called disadvantaged groups vying 
for their slice of the pie.

Rawls’s theory has become popular among aca-
demics for sustaining the political status of each 
group simultaneously. Theoretically, his original 
position can be employed by members of any of these 
groups who want to argue that a particular law or pol-
icy is unfair. They simply have to ask whether that law 
would be chosen by people who know nothing partic-
ular about themselves. If the answer is no, then they 
can immediately conclude that the law is unjust.

Rawls’s theory thus legitimizes group claims by 
inventing the ground rules that allow for their per-
petual existence. His theory is built on the assump-
tion that politics aims only at accommodating group 
interests without any larger concerns about the 
common interest. even if those who speak on behalf 
of these groups have never read Rawls, they have 
learned to employ the basic logic of his theory when-
ever they are unhappy about a policy or law.

by way of comparison, the American Found-
ers understood that people naturally associate in 
groups. They did not, however, write a constitution 
that accommodates the more dangerous tendencies 

16. Rawls explains that the parties to the original position cannot have “knowledge of those contingencies which sets men at odds and allows 
them to be guided by their prejudices.” Rawls, A Theory of Justice, p. 17. The open-ended language here is deliberate in order to anticipate 
future “contingencies” that may set people apart and be the cause of political debate.
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of identity politics. On the contrary, they sought 
institutional means of ensuring that elected repre-
sentatives would have to think across group pref-
erences in search of a common interest. In this 
regard, they provided the means of protecting genu-
ine diversity. For example, large congressional dis-
tricts ensure that representatives have to appeal to 
multiple groups simultaneously if they want to be 
reelected.17 This moderates rather than encourages 
the rhetoric of identity politics.

Justice as fairness, by contrast, is a powerful theory 
for groups that see themselves as disadvantaged, either 
in general or on some particular issue. Groups that feel 
they are being treated unfairly will find an ally in Rawls, 
and because Rawls specifies no criterion other than a 
feeling of being disadvantaged, the groups can multiply 
infinitely. Often, this feeling is distant or vague, hav-
ing nothing to do with the feeler’s personal situation. 
For instance, an Asian American from California may 
feel offended by a New York policy that unintention-
ally affects racial minorities disproportionately, even 
if it does not take race into consideration. With nation-
wide pressure, the argument becomes simple: Would 
you choose this law if you were in my shoes? Would 
you be against income redistribution if you were poor? 
Wouldn’t you favor affirmative action if you were a 
woman or racial minority? And wouldn’t you want 
marriage laws for homosexuals if you were gay?

Rawls’s theory is built on the 
assumption that politics aims only at 
accommodating group interests without 
any larger concerns about the common 
interest. The American Founders 
sought institutional means of ensuring 
that elected representatives would have 
to think across group preferences.

However powerful justice as fairness may be rhe-
torically, approaching politics through the prisms 
of abstract identity is bad for both individuals and 
political communities. Through these categories, 
citizens are seen not as individuals, but as parts of 

monolithic groups that all think and act similarly, 
thus denigrating the liberty that allows people to 
make unique choices in life on account of indepen-
dent thinking regardless of their economic resourc-
es, ethnicity, gender, or other factors. The dignity of 
the person diminishes in proportion to expectations 
that people adhere to their groups’ interests.

Moreover, this doctrine enforces conformity because 
it teaches that breaking rank from your group puts you 
on the same page of history as benedict Arnold: black 
citizens or women who oppose affirmative action laws, 
for instance, are frequently ostracized. Thoughtless 
commitment and forced loyalty are required despite 
one’s own thoughts, interests, or experiences.

Identity politics is likewise bad for concrete com-
munities—families, civic associations, churches, 
and cities—insofar as it encourages people to devote 
their energies to abstract groups rather than partic-
ular people. Laws that are targeted explicitly against 
groups are wrong and need to be changed, but devo-
tion to the cause of a race, a class, a gender, or sex-
ual orientation becomes problematic when it under-
mines the civic ties that bind us as a nation.

One may ask why the delegates to Rawls’s imagi-
nary original position would not choose the principles 
of the Declaration of Independence and the U.S. Con-
stitution. These, after all, could easily be recognized as 
reasonable approaches to achieving a common good. 
The problem is that Rawls sets up his original posi-
tion assuming that the delegates represent abstracted 
groups, defined broadly enough to encompass those 
we commonly associate with identity politics. The 
delegates know they are supposed to act on behalf of 
some group; they just do not know which one. They 
could be representing the poor, Native Americans, 
women, or any other group. None of the delegates is 
expected to think in terms of the common good.

The Framers of the U.S. Constitution explicitly 
rejected this mentality of identity politics that Raw-
ls’s original position takes for granted. One of the 
Anti-Federalists’ frequent criticisms of the House of 
Representatives was that it forced different groups 
to share a single representative. Much better, they 
argued, if farmers were represented by farmers, mer-
chants by merchants, fishermen by fishermen, etc.18 
James Madison counters this in Federalist No. 10 by 

17. This is James Madison’s argument in Federalist No. 10.

18. See, for instance, Federal Farmer’s second letter in The Anti-Federalist: Writings by the Opponents of the Constitution, ed. Herbert J. Storing 
(Chicago: University of Chicago Press, 1985), pp. 39–43.
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saying that in principle, that type of identity politics 
prevents the sort of compromise that is necessary in 
political life. There will always be factions in a free 
republic among groups devoted to some special inter-
est that is harmful to the rights of others or the com-
mon good, Madison reasoned, and the best way to deal 
with them it is not by encouraging them to flourish, 
but by breaking them up and controlling them. One 
way to do this is to require Members of Congress to 
represent diverse constituencies rather than particu-
lar group interests. This is an institutional means of 
moderating political discourse, fostering legislative 
compromise, and protecting the common good. It is a 
far more prudent solution than Rawls’s theory.

Laws that are targeted explicitly 
against groups are wrong and need to 
be changed, but devotion to the cause 
of a race, a class, a gender, or sexual 
orientation becomes problematic 
when it undermines the civic ties that 
bind us as a nation.

From the standpoint of the Founders, then, 
minority groups in danger of being harmed by 
unjust and discriminatory laws are to be protected 
by the principles of the Declaration of Independence 
and the institutional design of the Constitution. The 
principles make clear that all people, regardless of 
the group or groups with which they identify, pos-
sess rights that not only are to be respected, but also 
are to be protected by the government on an equal 
basis. These principles were appealed to by Abraham 
Lincoln to fight the spread of slavery and by Martin 
Luther King to oppose unjust discriminatory laws.

Added to these ideals and safeguards is the bill of 
Rights, which was meant to ensure all individuals’ fun-
damental liberties and guarantee their access to a fair 
trial. The Fourteenth Amendment makes plain the 
requirement of states also to protect the lives, liberties, 
and properties of all citizens. All citizens are assured 
as individuals the equal protection of law. This is the 
premise of American constitutional government (albeit 
one that America has not always embodied in practice).

Moving from a situation in which the government 
protects individual rights to one in which it grants 
groups political leverage undercuts the character of 

America’s Constitution. Moreover, this threatens to 
strengthen people’s affections for an abstract group 
rather than for their particular communities. Iden-
tity politics, exacerbated by Rawls’s idea of the origi-
nal position, is thus a threat both to individual liber-
ty and to the common good of the regime as a whole.

Consensus Politics
Just as Rawls’s original position ends up sharpen-

ing group-identity cleavages, so too does his idea of 
an overlapping consensus exacerbate the American 
proclivity toward ideological polarization. Rawls 
develops a theory of consensus politics to deal with 
the political breakdown and societal splintering that 
identity politics inevitably produces. The goal of 
consensus politics is to find a way to reunite antago-
nistic groups so that they can have a shared concep-
tion of citizenship. Rawls wants to do so, however, 
without turning to the patriotism of a national con-
sciousness or pride in the particulars of one’s regime. 
Instead, he requires everyone who wants to partici-
pate in the political process to agree on his two prin-
ciples of justice as fairness. He calls this required 
agreement an overlapping consensus.

Identity politics is a threat both to 
individual liberty and to the common 
good of the regime as a whole.

In the political world, forming a consensus can 
be a practical necessity in order to pass a law or take 
an action when time or circumstances do not permit 
full and open discussion, but this is not what Rawls 
has in mind. For him, an overlapping consensus is 
not simply to be accepted as useful or prudential; it 
is to be embraced as morally obligatory. Most politi-
cal consensuses deal with what must be done in 
terms of policy, but Rawls’s overlapping consensus 
enshrines as right the principles of justice as fair-
ness. He leaves no room for disagreeing with these 
principles for those who wish to have any legitimate 
political influence. You are either with Rawls on 
what is just and become a player in the formation 
of public policy and law, or you keep quiet and stay 
home. Rawls is concerned not with practical means 
of getting things done in a diverse nation like Ameri-
ca, but with maintaining unity among people devot-
ed to identity politics.
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Rawls would like Americans to take their politi-
cal bearings from an overlapping consensus as to 
what is just rather than from the text of the Consti-
tution. In essence, he wants nothing less than for the 
Constitution itself to be reinterpreted in light of a 
consensus that is centered on his own principles of 
justice. Rawls recognizes that for his theory to work 
in the United States, he has to replace the Constitu-
tion—and the principles of the Declaration of Inde-
pendence that inform it—with justice as fairness as 
the common meeting ground of the American peo-
ple. No longer are the people to turn to the Consti-
tution as the source of authority and legitimacy for 
public actions; instead, they are to understand legit-
imacy as springing from the overlapping consensus 
that Rawls hopes we will come to embrace.

No longer are the people to turn to the 
Constitution as the source of authority 
and legitimacy for public actions; 
instead, they are to understand 
legitimacy as springing from the 
overlapping consensus that Rawls 
hopes we will come to embrace.

To bring this about, Rawls intends to persuade us 
that the principles of his theory are more democrat-
ic than the Constitution and thus more in line with 
popular will. His principle, he argues, does more to 
protect popular forms of liberty than the Constitu-
tion does; therefore, the former must be used to inter-
pret the latter. Likewise, he believes that his second 
principle grants the legislative branch more power to 
enact egalitarian policies when they are popular than 
does the Constitution, once again making it neces-
sary to use the former to interpret the latter. In gen-
eral, he is willing to keep the formal procedures of the 
Constitution so long as they do not get in the way of 
greater equal rights for all identity groups and greater 
egalitarian social policies demanded by the people.

To be sure, public sentiment and majority opin-
ion should play an important role in the formation of 
policy, but the Constitution was designed specifically 
to temper popular sentiments in order to encourage 
deliberation and compromise. From the perspec-
tive of many of our Founders, the lawmaking process 
should be judged not by its ability to reflect popular 

hopes accurately, but by its tendency to fashion sound 
policies for the American people with a view to the 
common good. As Madison argues in Federalist No. 
51, the separation of powers is intended to help the 
government control itself. This includes the ability 
to deliberate over popular opinion rather than sim-
ply enacting it, whereas the logic of Rawls’s theory 
encourages the opposite. The Constitution better pro-
tects liberty by affording everyone, even those outside 
of an overlapping consensus, a chance to offer public 
arguments on whatever grounds they think right.

In addition to the constitutional concerns, Raw-
lsian consensus politics is dangerous because of the 
moral stigma it places on those outside of the overlap-
ping consensus. In Rawls’s hoped-for regime, show-
ing that one speaks as a member of the overlapping 
consensus becomes a crucial way to win a debate, 
and little room is available to talk to, let alone work 
with, someone who disagrees with the mainstream 
opinion of justice. To be in the minority in a coun-
try that has given itself over to Rawlsian principles 
entails not only the good chance of losing in a policy 
dispute, but also—and more crucially—being public-
ly shamed for holding unpopular views. Rawls’s lib-
eralism has a hard time escaping the accusation that 
it is illiberal.

In this regard, Rawls’s idea of an overlapping con-
sensus encourages two of America’s unhealthy polit-
ical tendencies.

 n It provides a false justification for delegitimiz-
ing non-Rawlsian or at least non-liberal points 
of view in the political arena. The overlapping 
consensus offers certain principles, but it does 
not allow a common understanding of why those 
principles are worthy of choice in and of them-
selves other than the fact that they can be widely 
endorsed. This tactic gives Rawls and his follow-
ers the appearance of holding a monopoly on polit-
ical principles, while all others appear unreason-
able simply for disagreeing with the principles of 
an overlapping consensus. put another way, only 
those who agree with Rawls’s starting point are 
granted a place at the political table.

 n It encourages Americans’ proclivity to accuse 
one another of being politically incorrect. To be 
called politically incorrect means to be out of 
step with some alleged mainstream or so-called 
overlapping consensus. Little does it matter that 
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the Constitution explicitly protects speech and 
beliefs; to step beyond the limits of a consensus 
is to invite opprobrium upon oneself. The moral 
pressure to remain in step with consensus views 
is remarkably strong. One even feels its tug in pri-
vate communications among family and friends. 
Unlike real crimes punishable in courts, the 
accusation of being politically incorrect is often 
enough to lead others to disassociate themselves 
from the transgressor as though nothing could be 
worse than failing to adhere to a consensus.

It is important to recognize, however, that the 
strong moral pressure employed through consensus 
politics is a necessary corollary of identity politics. 
The only way to overcome the inevitable polariza-
tion of identity politics is to impose lines of consensus 
that cannot be crossed without serious repercussions. 
First and foremost, Rawls would have us all agree not 
to question identity politics. We are not allowed to 
scoff at those who treat abstract identity groups as the 
primary units of political life; indeed, we are pushed to 
do so ourselves. Likewise, we can expect severe repri-
mands for not using politically correct terminology. In 
this environment, the constitutional principle of the 
rule of law becomes the rule of the consensus, chang-
ing the way we approach and think about politics.

The Naked Public Square
Rawls’s theory of the overlapping consensus 

necessarily gives rise to the idea of public reason, 
which sets restrictions on the types of arguments 
that can be made for or against laws. Most signifi-
cantly, if their laws are to be legitimate, legislators 
are restricted from rooting arguments in their own 
religious traditions or some other standard that 
transcends the consensus. Americans, Rawls tells 
us, have accepted the notion that church and state 
are separate and that an impregnable wall exists 
between them. His theory thus encourages the type 
of naked public square that is intolerant of public 
displays of religious belief.19

Initially, Rawls was dubious about all appeals to 
religion in politics, but later, he hesitantly agreed 

that they are acceptable when they are consistent 
with—which is to say subordinated to—public rea-
son.20 For example, one might argue that the Catho-
lic Church’s preferential regard for the poor does not 
seem to contradict Rawls’s argument that dispari-
ties in wealth have to work to the advantage of the 
poor. The Church’s position, however, stems from 
its teaching on charity, not justice. Rawls would say 
that so long as Catholic public officials do not expect 
their fellow citizens to believe in the Gospel, argu-
ments from Christian social teaching are acceptable 
if they can be explained or at least supported by the 
standard of public reason. In other words, religion 
is tolerated as long as it plays by the rules of pub-
lic reason.

It is actually quite remarkable just how well Rawl-
sian public reason filters arguments so that only poli-
cies that liberals favor make it through. In one of his 
most controversial examples, Rawls states that there 
could be no legitimate argument against abortion 
using public reason. Thus, the Church’s position on 
the poor is seen as reasonable because it seems to 
cohere with liberal principles of justice, but its stance 
on abortion is unreasonable even though it stems 
from the same commitment to charity.21 In practice, 
public reason seems to ensure liberal outcomes by 
disqualifying any counterarguments.

In practice, Rawlsian public reason 
seems to ensure liberal outcomes by 
disqualifying any counterarguments.

but even if Rawls’s comments on abortion have 
been misunderstood (as he would later claim)22 
and pro-life and other conservative positions could 
in fact be legitimate, anyone willing to push these 
ideas would have to make sure that the end result 
does not run afoul of liberal principles. Rawls’s chal-
lenge is this: If you want to outlaw abortion, you have 
to make an argument that even those affected most 
by the policy (women with unwanted pregnancies) 
could accept as reasonable; if you want to do away 

19. See Richard John Neuhaus, The Naked Public Square, 2nd Ed. (Grand Rapids, MI: Eerdmans, 1988).

20. See Rawls, “The Idea of Public Reason Revisited,” The Law of Peoples, pp. 143–144.

21. Rawls, Political Liberalism, pp. 243–244.

22. Rawls, “The Idea of Public Reason Revisited,” The Law of Peoples, pp. 169–170.
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with a welfare program, you have to make the case 
in a way that beneficiaries would accept as just; if 
you want to maintain the traditional understand-
ing of marriage, you have to convince homosexuals 
wanting to marry; or if you want to outlaw euthana-
sia, you have to persuade the terminally ill who are 
in severe pain.

each of these is close to an impossible task, yet 
this is precisely the direction in which more and 
more American politicians seem to be going, regard-
less of their party affiliation. Although politicians 
may never use the words “public reason,” they often 
use the language of consensus.

An excellent example of this is Mario Cuomo’s 
1984 lecture at the University of Notre Dame. In this 
well-known address, the then-governor of New York 
made the following argument:

Our public morality, then—the moral standards 
we maintain for everyone, not just the ones 
we insist on in our private lives—depends on a 
consensus view of right and wrong. The values 
derived from religious belief will not—and should 
not—be accepted as part of the public morality 
unless they are shared by the pluralistic commu-
nity at large, by consensus.23

Though very few are capable of articulating it as 
clearly, Cuomo’s argument has become common-
place among politicians today.24 Like Cuomo, they 
tell us that they personally believe something is 
wrong, maybe even egregiously wrong, but in their 
public capacity, they cannot treat it as a wrong 
because they do not want to force their values on 
others. This argument is a condensed version of 
Rawls’s theory.

If Rawls expects lawmakers to limit their politi-
cal debates to the terms of a public consensus, what 
does he ask of everyday citizens? They are even less 

likely to have encountered Rawls’s works than are 
the representatives they elect. Rawls never argues 
that discussions among citizens and lawmakers 
have to meet the same level of public reason, but he 
hopes that lawmakers at least will serve as a posi-
tive example to be followed. He recognizes that most 
people most of the time cannot be expected to sepa-
rate their view of the good from their policy prefer-
ences, but he hopes that his consensus approach will 
put pressure on citizens either to conform to liberal 
principles or to remain silent.

Alexis de Tocqueville describes the power of 
social pressure in democracies in the following way:

Under the absolute government of one alone, des-
potism struck the body crudely…and the soul, 
escaping from those blows, rose gloriously above 
it; but in democratic republics, tyranny does not 
proceed in this way; it leaves the body and goes 
straight for the soul. The master no longer says to 
it: You shall think as I do or you shall die; he says: 
You are free not to think as I do; your life, your 
goods, everything remains to you; but from this 
day on, you are a stranger among us…. You shall 
remain among men, but you shall lose your rights 
of humanity.25

Tocqueville comes close to predicting Rawls and 
the rhetoric of consensus politics. Rawls says that 
people can disagree with the principle of an over-
lapping consensus, but he also says that they are 
unreasonable if they do so. Advancing a policy using 
unreasonable arguments is to proceed illegitimately. 
Such a person could make his case, but Rawls hopes 
that no one will listen. Such a person would be effec-
tively ostracized. Thus, there is tremendous pres-
sure to float in the mainstream of public opinion—to 
remain politically correct.

23. Mario Cuomo, “Religious Belief and Public Morality: A Catholic Governor’s Perspective,” John A. O’Brien Lecture, delivered September 13, 
1984, in the Department of Theology, University of Notre Dame, Notre Dame, Indiana, http://archives.nd.edu/research/texts/cuomo.htm 
(accessed June 29, 2016).

24. A more recent example would be Barack Obama, who when first running for President published a short account of his faith and how it 
relates to politics. Though he acknowledges that the public square should be open to the perspectives of religious Americans, he adds in good 
Rawlsian fashion that “democracy demands that the religiously motivated translate their concerns into universal, rather than religion-specific, 
values. It requires that their proposals be subject to argument, and amenable to reason.” Here “universal principle” is similar to Rawls’s theory 
of an overlapping consensus. See Barack Obama, “Without a Vessel for My Beliefs, I’d Always Remain Apart, Alone,” United Church News, 
Vol. XXII, No. 4 (August/September 2006), pp. A10–A11.

25. Alexis de Tocqueville, Democracy in America, trans. Harvey Mansfield and Delba Winthrop (Chicago: University of Chicago Press, 2000), 
pp. 244–245.
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It turns out that the greatest pressure to remain 
politically correct corresponds to identity politics 
for both lawmakers and the general public. The past 
decade or so has seen many politicians and celebrities 
losing battles over their reputations for saying some-
thing outside of the consensus view about some dis-
advantaged group. This type of speech can get people 
in hot water even when they voice their opinions pri-
vately or in the form of humor. There is no need for 
the government to punish us when we say something 
against disadvantaged groups: Social pressure can 
reach us in the most intimate of situations.

The fact that Tocqueville discovered the power 
that public opinion has over thought in America 
long before Rawls wrote his first book might indi-
cate that Rawls’s theory is not to blame for our ten-
dency to stigmatize those who do not subscribe 
to certain accepted views. This is true, but Raw-
ls’s theory can be blamed for lending legitimacy 
to the practice. Rawls teaches that any argument 
that does fall outside of the majority view is by 
definition unreasonable, illegitimate, and there-
fore unconstitutional.

Rawls teaches that any argument 
that does fall outside of the majority 
view is by definition unreasonable, 
illegitimate, and therefore 
unconstitutional.

Judicial Activism
The original position, the overlapping consen-

sus, and public reason led Rawls to include in his 
theory an ideal of constitutional interpretation 
that has provided the United States judiciary with 
a means of defending its proclivity toward activism. 

Specifically, Rawls argues that the Constitution 
is legitimate when it prohibits unfair advantages 
to particular groups, gives voice to the consensus 
of the community, and ensures that all laws are 
grounded in public reason. In short, Rawls expects 
the Supreme Court to interpret the Constitution 
using his theory as a guide, making the judges what 
he calls “the exemplars of public reason.”26 In prac-
tice, this would mean that the Court could rule a 
law unconstitutional not for being against the text 
of the document but for running afoul of Rawlsian 
principles of justice.

but how are judges supposed to figure out how 
to evaluate laws in light of philosophical theories? 
Rawls explains that professors have a political role 
to play in a constitutional regime by educating the 
courts and, when it is legitimate, trying to persuade 
judges to override the will of a democratic major-
ity.27 Scholars engage in what he calls “constitution-
al politics” when they write academic works that 
are intended to influence the way judges interpret 
the Constitution.

Many acclaimed scholars have followed Rawls’s 
instructions. bruce Ackerman, for instance, is per-
haps best known for his three-part reinterpretation 
of United States constitutional history, We the People, 
which argues that the Constitution’s meaning has 
changed naturally and continuously to reflect pop-
ular consensuses.28 Similarly, Ronald Dworkin has 
authored several books in defense of a philosophic 
reading of the Constitution that is much in keeping 
with Rawls’s theory.29 Another prominent law pro-
fessor, Frank Michelman, has defended Justice Wil-
liam brennan, perhaps the most outspokenly liberal 
judge in the Court’s history, in terms reminiscent of 
justice as fairness.30

Rawls hoped to influence, and indeed succeeded 
in influencing, professors like these who have wide 
influence in law schools throughout America. Yet 
many problems have emerged from his teaching.

26. Rawls, Political Liberalism, pp. 231–240.

27. Rawls, Lectures on the History of Political Philosophy, p. 4.

28. See Bruce Ackerman, We the People, Volume 1: Foundations (Cambridge, MA: Harvard University Press, 1991); We the People, Volume 2: 
Transformations (Cambridge, MA: Harvard University Press, 1998); and We the People, Volume 3: The Civil Rights Revolution (Cambridge, MA: 
Harvard University Press, 2014.

29. Ronald Dworkin wrote several books over his long career and, generally speaking, endorses Rawls’s theory. See especially Taking Rights 
Seriously (Cambridge, MA: Harvard University Press, 1978); Law’s Empire (Cambridge, MA: Belknap Press, 1986); and Freedom’s Law: The Moral 
Reading of the American Constitution (Cambridge, MA: Harvard University Press, 1997).

30. Frank I. Michelman, Brennan and Democracy (Princeton, NJ: Princeton University Press, 1999).
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First, “constitutional politics” can be and has 
been pursued far more aggressively than Rawls or 
his immediate students would have ever expected. 
One rather zealous scholar, for example, has called on 
judges to use their power of judicial review to enforce 
Rawlsian liberalism. Invoking “the spirit of John 
Rawls,” he says that “judges must not allow voters and 
legislators to appeal to the ‘truth’ of their conceptions 
of the good life or their visions of a good society when 
they enact laws that undermine freedom and equal-
ity.”31 Judges are asked in effect to determine con-
stitutionality by measuring lawmakers’ intentions 
in light of Rawlsian principles rather than ensuring 
that the law falls within the text of the Constitution, 
thereby biasing constitutional law in favor of policies 
that reflect the original position and the overlapping 
consensus as expressed using public reason.

By encouraging the courts rather than 
the legislative assemblies to decide on 
controversial issues, Rawls’s approach 
stifles debate and deliberation.

A second problem with “constitutional politics” is 
that, contrary to Rawls’s promise, it ends up worsen-
ing political polarization in America. by encouraging 
the courts rather than the legislative assemblies to 
decide on controversial issues, Rawls’s approach sti-
fles debate and deliberation. every time the Supreme 
Court declares something to be off the political table 
because it violates a principle such as those Rawls 
proposes, another debate is removed from the lower 
ground of policy and handed over to the winner-take-
all realm of “constitutional politics.”32 No room is left 
for compromise, and political polarization is inflated.

In addition to these problems, what Rawls is ask-
ing of the Court is fraught with practical difficulties. 
Does Rawls want the Supreme Court to reflect an 
already established public consensus, or are judges 

to help foster that consensus? To call judges exem-
plars of public reason suggests the latter, but Rawls 
recognizes the importance of tying judicial opin-
ions to some standard outside the Court, such as the 
principles of his theory. Judges inclined to Rawls’s 
perspective thus find themselves in the awkward 
position of explaining the Constitution’s meaning 
with reference to an amorphous consensus that is 
nearly impossible to know or prove.

A good example of the Supreme Court’s elevation 
of consensus politics is its death penalty jurispru-
dence over the past several decades. The question is 
whether capital punishment is cruel and unusual and 
therefore prohibited by the eighth Amendment.33 In 
1958, Chief Justice earl Warren argued that the mean-
ing of this clause is determined by the “evolving stan-
dards of decency that mark the progress of a maturing 
society.”34 This sentiment later found its theoretical 
justification in Rawls’s work, and the Court has since 
tried to keep tabs on these evolving standards by try-
ing to identify consensuses. To find them, judges have 
looked at such things as recently passed state laws, 
public opinion polls, and even the laws of other nations. 
Under this method of consensus-watching, the Court 
has determined that the death penalty is unconstitu-
tional when the defendant is mentally retarded (Atkins 
v. Virginia, 2002); when the defendant is a juvenile 
(Roper v. Simmons, 2005); and in cases of rape involv-
ing minors (Kennedy v. Louisiana, 2008).

In each of these cases, the Court takes the Rawl-
sian posture of identifying a public consensus and 
then using it to interpret the Constitution. but as 
dissenting opinions in these cases correctly point 
out, the Court is using the consensus jargon to hide 
its efforts to make the eighth Amendment consistent 
with liberal principles of justice.35 If the American 
public is indeed becoming uncomfortable with the 
use of the death penalty in these cases, it should work 
this out through normal democratic procedures and 
not by judicial fiat. Ultimately, Rawls’s method of 
interpretation forces judges to rely on public opinion 
as a standard in judging the Constitution.

31. Ronald C. Den Otter, Judicial Review in an Age of Moral Pluralism (New York: Cambridge University Press, 2009), pp. 8–9.

32. Rawls, Lectures on the History of Political Philosophy, pp. 4–5.

33. The Eighth Amendment prohibits “cruel and unusual” punishments. It should be remembered, however, that other parts of the Constitution, 
such as the Fifth Amendment, countenance the death penalty explicitly.

34. Trop v. Dulles, 356 S. Ct. 86 (1958), pp. 100–101.

35. See especially Antonin Scalia’s dissents in Atkins v. Virginia, 536 U.S. 304 (2002) and Roper v. Simmons, 543 U.S. 551 (2005), and Samuel 
Alito’s dissent in Kennedy v. Louisiana, 554 U.S. 407 (2008).
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The Court’s consensus-seeking posture is used 
most often to defend an alleged fundamental right 
denied by a state, but Rawls’s theory also provides 
the Court with the means of deflecting a federal law 
that runs contrary to a liberal principle of justice. 
Take, for instance, the 2013 case of United States 
v. Windsor, which ruled the Defense of Marriage 
Act unconstitutional. The constitutional reason for 
doing so, as Justice Antonin Scalia points out in his 
dissent, is rather vague. What is stated quite clearly, 
however, is that “the principal purpose and the nec-
essary effect of this law are to demean those persons 
who are in a lawful same-sex marriage.”36 The law, in 
other words, is unconstitutional because the group 
affected could not be expected to view it as reason-
able in a Rawlsian original position. The law is there-
fore illegitimate not because it violates something in 
the Constitution, but rather because it violates lib-
eral principles of justice and public reason.

Obviously, there are times when the Court has 
to consider Congress’s (or a state’s) intent when 
considering the meaning of a law, just as it may 
consider the Framers’ intentions when interpret-
ing the Constitution. Moreover, if Congress clearly 
intended to do something contrary to the Constitu-
tion, the Court arguably could use its power of judi-
cial review to overturn such an action. Most judges 
would acknowledge, however, that laws should not 
be invalidated merely because they are misguided, 
ineffective, or silly.

but what if laws are unjust even though oth-
erwise perfectly constitutional? This is a trickier 
problem, especially in a society that lacks a coherent 
public understanding of justice. In such cases, Rawls 
argues that courts should use judicial review to pro-
vide coherence and solidify a common framework 
of justice—and, of course, he hopes that judges will 
choose his framework.

He also understands that court decisions, partic-
ularly Supreme Court decisions, affect the way legis-
lators understand the boundaries of their authority. 
Alexis de Tocqueville understood as far back as the 
1830s that most political questions in America are 
subject to adjudication. Rawls agrees and argues that 
the Supreme Court is the exemplar of public reason. 
He hopes the Court will show legislators not only 
the extent of their power, but the types of arguments 

and motives that are legitimate based on the degree 
to which they are consistent with liberal principles.

Rawls and the Public Mind
Through the agency of many academics, lawyers, 

politicians, and judges, Rawls’s ideas have gained 
currency in the public mind, but his influence, as 
extensive as it is, is far from complete. Generally 
speaking, those on the political left have more fully 
embraced Rawls and have worked to implement his 
ideals in law, policy, and culture. Whether they will 
succeed is largely dependent on whether the Ameri-
can respect for the Constitution can be replaced by 
an overwhelming concern that everything political 
must live up to the standards of Rawlsian justice 
as fairness.

Respecting—even revering—the Constitution 
was very important to the Founders and Abraham 
Lincoln. both James Madison’s Federalist No. 49 and 
Lincoln’s Lyceum Address warn of the violence that 
can erupt when the people’s faith in the Constitution 
is unduly questioned. even the best of governments, 
Madison tells us, cannot function without the trust 
of the people. Lincoln is even more explicit about the 
dangers a nation faces when it seeks justice outside 
of the law; if people stop respecting their Constitu-
tion, they will open themselves to the whims of an 
ambitious demagogue.

Rawls’s theory can be translated into 
political life only if the people have 
more respect for an abstract view of 
justice than they have for the concrete 
text of the Constitution.

Rawls does not advocate irreverence toward the 
American framework of government, but his theory 
can be translated into political life only if the people 
have more respect for an abstract view of justice than 
they have for the concrete text of the Constitution. 
Traditionally, this document represents something 
akin to a social contract among “we the people” of the 
United States, and its words provide a convenient ref-
erence point for common agreement about how our 

36. United States v. Windsor, 133 S. Ct. 2675 (2013), p. 2693.
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government should operate. Rawls asks Americans to 
rethink their starting point. The real social contract 
is not the Constitution, but a hypothetical original 
position around which he hopes we can form a new 
consensus. It is this consensus, and not the Constitu-
tion, to which he asks us to give our reverence.

Much, then, depends on the allegiance of the 
American people. Will they continue to commit 
themselves to the natural rights principles of the 
Declaration of Independence, or will they instead 
be animated by the principles of justice as fairness? 
Will they continue to regard the Constitution with 
deep respect, or will the allure of popular consen-
suses attract their deeper devotion?

If Americans continue to absorb the teachings of 
John Rawls, however unconsciously, we can expect 
to see more identity politics, consensus politics, and 
judicial supremacy. Ultimately, identity and consen-
sus politics both prevent the prudential decision-
making that the Constitution is meant to protect 
and encourage political polarization. They manifest 

themselves in public reason, political correctness, 
and the naked public square, all of which act like 
trump cards pulled out to stop the real deliberation 
that is necessary if we are to continue living in a con-
stitutional republic.

The tendencies that Rawls’s theory justifies and 
encourages are thus dangerous to the political health 
of our regime. Checking and discouraging these ten-
dencies is not easy, and completely eliminating them 
is probably impossible. Controlling their harmful 
effects will require understanding why they are so 
prevalent in modern America, and John Rawls’s the-
ory is an essential part of any such understanding.
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