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The Affordable Care Act (ACA) put in place three 
separate programs designed to mitigate some of 

the risks assumed by health insurers participating 
in the markets that are most significantly affected by 
the health care law. The three programs are reinsur-
ance, risk corridors, and risk adjustment.

As a result of the ACA’s inherent flaws and ques-
tionable actions taken by the U.S. Department of 
Health and Human Services (HHS), two of these 
programs (reinsurance and risk corridors) could 
well cost taxpayers billions of dollars. Congress 
should act to protect taxpayers by stopping insurer 
bailouts through these programs and ensuring that 
these programs expire as intended.

Reinsurance
The ACA’s transitional reinsurance program is a 

temporary program for the years 2014–2016 that pro-
vides insurers in the individual market with a reinsur-
ance subsidy for high-cost enrollees. The reinsurance 
program is funded out of per-enrollee assessments 
imposed on all individual and group health plans, 
including self-insured employer and union plans. 
because the employer-group market is much larger 
than the individual market, the net effect of the rein-
surance program is to provide subsidies to about 10 

percent of the total private market, with funding 
coming principally from the other 90 percent.

The law requires total collections of $25 billion over 
the three-year period for two purposes: for the reinsur-
ance program itself and for deposits to the U.S. Treasury 
as an offset to the cost of the law.1 The law specifies that 
collections for reinsurance shall total $10 billion for 
plan year 2014, $6 billion for plan year 2015, and $4 bil-
lion for plan year 2016. The law further specifies that 
deposits to the general fund of the U.S. Treasury shall 
total $2 billion for 2014, $2 billion for 2015, and $1 bil-
lion for 2016. moreover, the statute explicitly states that 
this $5 billion “shall be deposited into the general fund 
of the Treasury of the United States and may not be 
used for the program established under this section.”2

Despite the ACA’s instruction to deposit speci-
fied amounts into the Treasury, these deposits have 
not been made. That is because HHS adopted a ques-
tionable regulatory interpretation in which it assert-
ed that it has the authority to prioritize payments to 
insurers through the reinsurance program over pay-
ments to the Treasury.3 The scheme devised by HHS 
directs that all funds collected up to the reinsur-
ance amounts specified in statute each year will be 
paid to insurers for reinsurance purposes. Any addi-
tional collections are then split pro rata between the 
Treasury and administrative expenses.

As Table 1 shows, for 2014, HHS was supposed to 
collect $12 billion ($10 billion for reinsurance and $2 
billion for the Treasury,).4 However, HHS’s collec-
tion rate methodology was inaccurate, and only $9.7 
billion was collected.5 From that amount, HHS paid 
insurers 100 percent of their reinsurance claims 
(about $7.9 billion) and carried over the remaining 
$1.7 billion to distribute for reinsurance purposes 
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in subsequent years.6 The Treasury received none of 
the $2 billion owed as required by law for 2014.

For 2015, HHS’s collection was again about 20 
percent short, totaling $6.5 billion of the statutorily 
required $8 billion ($6 billion for reinsurance and $2 
billion for the Treasury). of this amount, HHS intends 
to pay insurers $6 billion for reinsurance purposes 
and deposit only $500 million into the Treasury.7 In 
addition, HHS intends to distribute the $1.7 billion 
carried over from 2014 to insurers to offset their 2015 

reinsurance claims, making total reinsurance pay-
ments to insurers for 2015 $7.8 billion.8

Thus, for 2014 and 2015, insurers will receive a 
total of $15.7 billion, while taxpayers will receive 
only $500 million, or 12.5 percent of the $4 billion 
the law says they are owed.

HHS’s prioritization of funds is not authorized 
by the statutory text of the ACA. The Government 
Accountability office (GAo), the official arbiter of 
appropriations law, has issued a legal opinion that:

1. 42 U.S.C. § 18061.

2. Ibid.

3. U.S. Department of Health and Human Services, “Patient Protection and Affordable Care Act; Exchange and Insurance Market Standards for 
2015 and Beyond: Final Rule,” Federal Register, Vol. 79, No. 101, Pt. II, May 27, 2014, pp. 30240–30353, https://www.gpo.gov/fdsys/pkg/FR-
2014-05-27/pdf/2014-11657.pdf (accessed November 8, 2016).

4. The law allows HHS to collect additional funds to cover the cost of administering the program. HHS collected an additional $20 million in 
2014 and $25 million in 2015 for administrative expenses.

5. U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and 
Insurance Oversight, “Transitional Reinsurance Program: Pro Rata Adjustment to the National Coinsurance Rate for the 2014 Benefit Year,” 
June 17, 2015, https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/The-Transitional-Reinsurance-
Program/Downloads/RI-Payments-National-Proration-Memo-With-Numbers-6-17-15.pdf (accessed November 8, 2016). 

6. Figures do not add due to rounding done by HHS.

7. U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and Insurance 
Oversight, “The Transitional Reinsurance Program’s Contribution Collections for the 2015 Benefit Year,” February 12, 2016, https://www.cms.gov/
CCIIO/Resources/Regulations-and-Guidance/Downloads/RIC_2015ContributionsGuidance.pdf (accessed November 8, 2016).

8.  U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and 
Insurance Oversight, Summary Report on Transitional Reinsurance Payments and Permanent Risk Adjustment Transfers for the 2015 Benefit Year, 
June 30, 2016, https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/June-30-2016-RA-and-
RI-Summary-Report-5CR-063016.pdf (accessed November 8, 2016).

2014 2015 2016 Total
AS REQUIRED IN STATUTE
Total Collections and Funding $12 $8 $5 $25
 For Individual Market Reinsurance $10 $6 $4 $20
 For Treasury Reimbursement $2 $2 $1 $5

AS IMPLEMENTED BY HHS
Actual Total Collections  $9.7  $6.5*
 Carry Forwards –  $1.7
 Individual Market Reinsurance Payments  $7.9  $7.7*
 Treasury Reimbursement 0  $0.5*

FIGURES IN BILLIONS

TABLE 1

A� ordable Care Act Transitional Reinsurance

* HHS estimate as of June 30, 2016.
SOURCE: U.S. Department of Health and Human Services. heritage.orgIB 4632
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HHS lacks authority to ignore the statute’s direc-
tive to deposit amounts from collections under 
the transitional reinsurance program in the 
Treasury and instead make deposits to the Trea-
sury only if its collections reach the amounts for 
reinsurance payments specified in section 1341. 
This prioritization of collections for payments 
to issuers over payments to the Treasury is not 
authorized. The agency must give effect to the 
extent possible to all of section 1341, and, there-
fore, is required to collect and deposit amounts 
for the Treasury, regardless of whether its collec-
tions fall short of the amounts specified in statute 
for reinsurance payments.9

HHS’s unauthorized reinsurance payment 
scheme is already cheating the taxpayers out of $3.5 
billion owed to the Treasury for 2014 and 2015, and 
this amount could reach $4.5 billion if HHS ignores 
the law for 2016 as well.

Risk Corridors
The risk corridor program, also a temporary pro-

gram in operation between 2014 and 2016, essentially 
establishes a range (or “corridor”) for profits or losses 
for insurers selling coverage on the exchanges. If an 
insurer’s profits are higher than expected, the gov-
ernment will “claw back” some of the money. Con-
versely, if an insurer’s losses are higher than expect-
ed, the government will pay the insurer additional 
subsidies to offset those losses. Thus, depending on 
the experience of exchange insurers, the program 

could generate either net receipts or net outlays for 
the federal government.

This gave rise to a concern that taxpayers could 
be left bailing out unprofitable insurers. In response, 
Congress inserted provisions into the annual gov-
ernment funding bills requiring that the risk corri-
dor program be budget neutral for fiscal years 2015 
and 2016.10

As Heritage had predicted,11 far more insurers 
have lost money than made money on the exchanges. 
For 2014, risk corridor claims totaled $2.87 billion, 
but risk corridor charges totaled only $362 million.12 
For 2015, claims totaled more than $5.9 billion, and 
charges totaled about $95.4 million.13 Thus, the risk 
corridor program has a cumulative funding short-
fall of $8.3 billion for 2014 and 2015. If Congress had 
not acted to make the program budget neutral, the 
taxpayers would have had to pay for the funding dif-
ference. It is reasonable to expect that for 2016, the 
risk corridor program will experience an equivalent 
funding shortfall.

In response to the 2014 funding shortfall, 14 insur-
ers are suing the federal government in an effort 
to obtain the balance of their risk corridor claims. 
HHS’s Centers for medicare and medicaid Services 
(CmS) issued a memo seemingly encouraging such 
suits and suggesting that the obama Administra-
tion would likely settle with the plaintiffs.14 Howev-
er, this is in sharp contrast to the position taken by 
the Department of Justice (DoJ), which filed strong 
arguments against such suits, maintaining that the 
government is not obligated to pay for the risk cor-

9. U.S. Government Accountability Office, “Department of Health and Human Services: Transitional Reinsurance Program,” B-328016, 
September 29, 2016, p. 1, http://www.gao.gov/assets/690/680115.pdf (accessed November 8, 2016).

10. Public Law 113–235, 128 Stat. 2130; Public Law 114–113, 129 Stat. 2242.

11. Edmund F. Haislmaier, “Reinsurance, Risk Adjustment, and Risk Corridors in the Patient Protection and Affordable Care Act,” testimony before 
the Subcommittee on Economic Growth, Job Creation, and Regulatory Affairs, Committee on Oversight and Government Reform, U.S. House 
of Representatives, July 2, 2014, http://www.heritage.org/research/testimony/2014/07/reinsurance-risk-adjustment-and-risk-corridors-in-
the-patient-protction-and-affordable-care-act (accessed November 8, 2016).

12. U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and 
Insurance Oversight, “Risk Corridors Payment Proration Rate for 2014,” October 1, 2015, https://www.cms.gov/CCIIO/Programs-and-
Initiatives/Premium-Stabilization-Programs/Downloads/RiskCorridorsPaymentProrationRatefor2014.pdf (accessed November 8, 2016).

13. U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Informtion and Consumer 
Oversight, “Risk Corridors Payment and Charge Amounts for the 2015 Benefit Year,” November 18, 2016, https://www.cms.gov/CCIIO/
Resources/Regulations-and-Guidance/Downloads/2015-RC-Issuer-level-Report-11-18-16-FINAL-v2.pdf (accessed November 22, 2016). CMS 
will use charges from the benefit year 2015 to pay unpaid claims from the 2014 benefit year, leaving no funds available to pay claims made for 
the 2015 benefit year.

14. U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and 
Insurance Oversight, “Risk Corridors Payments for 2015,” September 9, 2016, https://www.cms.gov/CCIIO/Programs-and-Initiatives/
Premium-Stabilization-Programs/Downloads/Risk-Corridors-for-2015-FINAL.PDF (accessed November 8, 2016).

http://www.gao.gov/assets/690/680115.pdf
http://www.heritage.org/research/testimony/2014/07/reinsurance-risk-adjustment-and-risk-corridors-in-the-patient-protction-and-affordable-care-act
http://www.heritage.org/research/testimony/2014/07/reinsurance-risk-adjustment-and-risk-corridors-in-the-patient-protction-and-affordable-care-act
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/RiskCorridorsPaymentProrationRatefor2014.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/RiskCorridorsPaymentProrationRatefor2014.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2015-RC-Issuer-level-Report-11-18-16-FINAL-v2.pdf
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https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Risk-Corridors-for-2015-FINAL.PDF
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Risk-Corridors-for-2015-FINAL.PDF
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ridor program shortfall.15 In addition, the House of 
representatives has filed a motion for leave to file an 
amicus brief in support of the DoJ’s argument.16

 It has been suggested that if the government were 
to settle or lose the risk corridor lawsuits brought by 
insurers, payment could be made from the Judgment 
Fund, which has a permanent and unlimited appro-
priation from Congress and is used to settle claims 
made against the government. If this were to hap-
pen, it would be a backdoor bailout for insurers that 
could cost taxpayers up to $8.3 billion from the 2014 
and 2015 shortfalls and additional amounts for any 
shortfall in 2016.

Risk Adjustment
The ACA’s risk adjustment program is designed to 

transfer money among insurers to adjust for the pos-
sibility that some carriers may get more or less than 
their proportionate share of costly enrollees. This 
program applies to the individual and small-group 
markets separately and is calculated separately for 
each market within each state. Unlike the reinsur-
ance and risk corridors programs, the risk adjust-
ment program is permanent. 

While there are also problems with how HHS 
designed and implemented risk adjustment, the pro-
gram does not increase the total amount of subsidies 
flowing to insurers, but rather reallocates premium 
revenues among insurers. Consequently, the pro-
gram does not risk becoming a financial burden to 
federal taxpayers.

What Congress Should Do
To protect taxpayers and stop the insurer bailouts 

under the ACA, Congress should:

 n Maintain risk corridor budget neutrality. The 
policy rider that makes the risk corridor program 
budget neutral should be maintained in the appro-
priations process for fiscal year 2017.

 n Require repayment to the Treasury. Congress 
should require that HHS repay the $5 billion owed 
to the Treasury under the reinsurance program. 
Senator ben Sasse (r–Ne) and representative 
mark Walker (r–NC) have introduced the Tax-
payers before Insurers Act (S. 2803/H.r. 5904) to 
ensure that HHS puts taxpayers’ interests before 
those of insurers.

 n Prohibit the use of settlement funds. Con-
gress should prohibit the use of the Judgment 
Fund or any other federal funds to bail out insur-
ers through risk corridor litigation. Senator Sasse 
has introduced legislation (S. 3481) to prohibit 
any funding of a backdoor insurer bailout through 
litigation. representative Howard Griffith (r–vA) 
has introduced similar legislation (H.r. 6339).

 n Prevent an extension of the reinsurance pro-
gram. Some of the ACA’s proponents are calling 
for an extension of the reinsurance program.17 
Congress should reject such proposals and ensure 
that both the reinsurance and risk corridor pro-
grams expire as scheduled in 2016.

Conclusion
These three programs—reinsurance, risk cor-

ridors, and risk adjustment—expose the underly-
ing failures of the ACA. Instead of bailing out the 
insurers with tax dollars through these programs, 
Congress should focus on repealing the regulations 
and provisions that are driving up the cost of cov-
erage and creating dysfunctional health insurance 
markets.
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15. “The United States’ Motion to Dismiss and Motion for Judgment on the Administrative Record on Count 1,” Land of Lincoln Mutual Insurance 
Company v. The United States of America, September 23, 2016; “The United States’ Motion to Dismiss,” Moda Health Plan, Inc. v. The United 
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