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President-elect Donald Trump has promised to 
get rid of the Dodd–Frank Wall Street reform 

and consumer Protection Act.1 eliminating the law 
ultimately requires legislative action, so an obvi-
ous guide is the Financial cHOIce Act of 2016, a 
bill that replaces large parts of Dodd–Frank. The 
core elements of the cHOIce Act represent a major 
regulatory improvement because they help restore 
market discipline while reducing regulatory bur-
dens. A key provision of the bill is the regulatory off-
ramp, which provides regulatory relief to banks that 
choose to hold higher equity capital, thus improving 
their ability to absorb losses while reducing the like-
lihood of taxpayer bailouts.

The cHOIce Act would accomplish the following 
major regulatory improvements (among others):

 n Repeal most of Title I of Dodd–Frank;

 n Convert the Financial Stability Oversight coun-
cil (FSOc) into a regulatory council for sharing 
information;

 n Repeal Dodd–Frank’s orderly liquidation 
authority (OLA);

 n Amend the bankruptcy code so that large finan-
cial firms can credibly use the bankruptcy 
process;

 n Repeal Title VIII of Dodd–Frank;

 n Change the structure of the unaccountable con-
sumer Financial Protection bureau (cFPb); and

 n Implement the Fed Oversight reform and mod-
ernization (FOrm) Act of 2015.2

The passage of the 2016 cHOIce Act would be 
an overwhelmingly positive step for U.S. financial 
markets and the broader U.S. economy. moreover, 
the 115th congress, which convenes in January 2017, 
will have the opportunity to do even better by add-
ing more reforms to the original cHOIce Act. This 
Issue Brief highlights several ways that a new ver-
sion of the cHOIce Act—cHOIce 2.0—can help the 
Trump Administration get rid of the Dodd–Frank 
Act. Following such a plan would help to reduce the 
risk of future financial crises while freeing count-
less citizens from the burden of economy-stifling 
regulations.

Recommendations for CHOICE 2.0
The regulatory approach in Dodd–Frank relies 

on the federal government to plan, protect, and prop 
up the financial system, an approach based on a mis-
taken belief that the 2008 financial crisis stemmed 
from unregulated financial markets.

Quite to the contrary, the government’s extreme-
ly active role in directing the financial markets—and 
its promises to absorb the losses of private risk-tak-
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ers—brought about the financial crisis. repealing 
the Dodd–Frank Act and restoring market disci-
pline would reduce the risk of future financial cri-
ses and bailouts, and would allow investors and con-
sumers to prosper by freeing them from centralized 
regulation and micromanagement. To reach these 
goals more quickly, the following provisions should 
be included in cHOIce 2.0.3

 n Repeal Title X of Dodd–Frank. Title X cre-
ated the consumer Financial Protection bureau 
(cFPb) despite congress never establishing that 
such a government agency was necessary. Prior 
to Dodd–Frank, authority for approximately 50 
rules and orders stemming from 18 consumer 
protection laws was divided among seven federal 
agencies (in addition to respective state laws).4 At 
best, the pre-Dodd–Frank framework called for 
consolidation of authority in one existing agency. 
but Title X goes much further by:

 n Providing the cFPb with an independent 
budget not subject to congressional review;

 n Shielding the cFPb from meaningful over-
sight by congress, the President, and the fed-
eral courts; and

 n Granting the cFPb unprecedented authority 
to prohibit any financial act or practice that 
its sole director deems “unfair, deceptive or 
abusive.”5

The cFPb is based on the mistaken belief that 
consumers suffer from cognitive limitations 
that result in poor decision making, and that 
regulators should therefore design behavioral 

“interventions” to “nudge” consumers into mak-
ing better decisions.6 The 2016 cHOIce Act 
converts the cFPb to a commission structure, 
but the Dc circuit court of Appeals has since 
ruled that the bureau’s single-director model is 
unconstitutional.7 Thus, converting the cFPb 
to a commission structure simply addresses a 
legal defect even though the case for the cFPb’s 
existence has never been made. cHOIce 2.0 
should eliminate the cFPb by repealing Title X 
of Dodd–Frank.

 n Restore Fed District Bank President Vot-
ing. Prior to Dodd–Frank, all members of each 
Federal reserve District bank’s board of Direc-
tors voted to select their new bank president. 
Section 1107 of Dodd–Frank amended the Fed-
eral reserve Act so that class A directors—those 
selected by member banks to represent the stock-
holding banks—can no longer vote in the election 
of a new District bank president.8 Now, only class 
b directors, who are elected by member banks to 
represent the public rather than the stockholding 
banks, and class c directors, who are selected by 
the board of Governors to represent the public, 
can vote in the election.9 This Dodd–Frank provi-
sion does not solve any existing problem or serve 
any material purpose other than to increase 
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the board’s political influence over the District 
banks. cHOIce 2.0 should repeal section 1107 of 
Dodd–Frank.

 n Repeal Title VII of Dodd–Frank. Title VII com-
pletely restructured the regulatory framework of 
the over-the-counter (OTc) derivatives market 
based on the false notion that a lack of regulation 
caused the financial crisis. The bulk of the pre-
crisis OTc derivatives market was deeply con-
centrated among heavily regulated commercial 
banks. Title VII represents a gift to these banks. 
In particular, its core elements:

 n Implement a clearing mandate for OTc deriv-
atives, a change which transfers banks’ coun-
terparty risks to specialty clearing firms;

 n Leave financial markets with a higher concen-
tration of financial risks;10 and

 n Burden markets with a complex set of rules 
filled with special exemptions, more moral 
hazard, and a greater likelihood of a future 
financial crisis.

Dodd–Frank’s Title VIII provides bank-like 
access to the Federal reserve for these specialty 
clearing firms, a clear admission that Title VII 
undermines financial stability. The 2016 cHOIce 
Act appropriately repeals Title VIII; cHOIce 2.0 
should repeal Title VII.

 n Repeal the Community Reinvestment Act. 
The 1977 community reinvestment Act (crA) 
was supposed to address banks’ provisioning of 
credit in the communities in which they oper-
ate, with a particular focus on how banks provide 
credit to low-income and moderate-income (LmI) 
neighborhoods.11 The basic concept of the crA 
is flawed because it assumes that banks neglect 
profitable loan opportunities, and that regulation 
must force them to make such loans.12 regulators 
currently take crA ratings into account when 
considering, among other things, applications to 
open new branches, move existing branches, and 
merge with other banking organizations.13 Sim-
ply put, sound underwriting—not social policies—
should guide lending decisions. Streamlining the 
bank chartering process14 and relieving banks of 
crA obligations would increase competition to 
provide profitable loans, even in LmI areas.

 n Relieve Banks of Liability Under Disparate 
Impact. Several consumer protection laws, such 
as the 1974 equal credit Opportunity Act (ecOA), 
were intended to promote adequate disclosure of 
information and also to shield protected classes 
of consumers from discrimination when apply-
ing for credit.15 Over time, these laws have been 
used more broadly, and regulators now prohibit 
discriminatory practices where discrimination 
is defined as disparate impact rather than dispa-
rate treatment. In other words, regulators can 
prohibit a creditor practice deemed discrimina-
tory because it has a disproportionately negative 
impact even though the creditor had no intent 
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http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1874297 (accessed December 16, 2016).
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to discriminate.16 congress should clarify that, 
in the act of providing credit, firms cannot law-
fully discriminate based on race, color, religion, 
national origin, sex, marital status, or age, where 
discrimination is defined as disparate treatment 
rather than disparate impact.

 n Roll Back FDIC Deposit Insurance. Govern-
ment-backed deposit insurance weakens market 
discipline, increases moral hazard, and leads to 
higher financial risk than the economy would 
otherwise have, thus weakening the banking sys-
tem as a whole. contrary to popular belief, FDIc 
deposit insurance does not primarily benefit low-
income and middle-income families. The cur-
rent coverage limit is $250,000 while the aver-
age account balance is less than $5,000.17 Worse 
still, the FDIc bank resolution process, brokered 
deposit coverage, and emergency loan guaran-
tee programs have rendered the coverage limit 
all but meaningless.18 An actual per person cap 
of $40,000 (the pre–Savings & Loan crisis limit) 
would more than adequately cover the vast major-
ity of U.S. households and also greatly improve 
the market discipline faced by U.S. banks and 
their creditors.

Conclusion
rather than dealing with the causes of the 2008 

crisis, the Dodd–Frank Act has exacerbated and 
compounded the economy’s existing ills. The result-
ing financial regulatory framework has restrained 
the economy’s recovery, introduced more moral 
hazard, and expanded the number of firms viewed 
as too big to fail.

Adopting the ideas in the 2016 cHOIce Act would 
be an overwhelmingly positive step for U.S. financial 
markets because doing so would replace large parts 
of Dodd–Frank and help to restore market discipline. 
The 115th congress, which convenes in January 2017, 
can include even more beneficial reforms in a new 
version of the cHOIce Act—cHOIce 2.0. Improv-
ing the cHOIce Act in this manner can greatly assist 
the Trump Administration in ridding U.S. financial 
markets of the Dodd–Frank Act and helping Ameri-
cans more easily achieve financial security.
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