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nn The rule of law principle recog-
nizes the government’s obligation 
to limit itself by taking actions 
that are clear and predictable 
and avoiding delay, consistent 
with constitutional and other 
legal obligations.

nn This principle is a bedrock ele-
ment of the American constitu-
tional system, and agency actions 
that give it short shrift under-
mine the legitimacy of popu-
lar government.

nn In recent years, the Federal Com-
munications Commission has 
failed to adhere to rule of law prin-
ciples in a number of instances 
including, but not limited to, its 
approval of mergers, enforce-
ment practices, transparency 
during hearings, and regulato-
ry oversight.

nn Internal agency reforms might 
be somewhat helpful in rectifying 
this situation, but they inevitably 
would be limited in scope and 
inherently malleable as FCC per-
sonnel changes.

nn Congress should weigh major 
statutory reforms to rein in the 
FCC—reforms that will advance 
the rule of law and promote 
American economic well-being.

Abstract
A bedrock element of the American constitutional system is the prin-
ciple of the rule of law, which holds that the law is superior to and 
therefore binds the government and all of its officials. The rule of law 
principle recognizes the obligation of the government to limit itself by 
taking actions that are clear and predictable and avoiding delay, con-
sistent with constitutional and other legal obligations. Recently, how-
ever, the Federal Communications Commission has taken a number of 
actions that are inconsistent with the rule of law principle. By ignoring 
the fundamental duty that the government owes its citizens, the FCC’s 
actions are undermining public accountability for federal agencies. 
Accordingly, Congress should weigh major statutory reforms to rein 
in the FCC—reforms that will advance the rule of law and promote 
America’s economic well-being.

The U.S. Federal Communications Commission (FCC) is a pow-
erful, independent federal agency that “regulates interstate and 

international communications by radio, television, wire, satellite 
and cable in all 50 states, the District of Columbia and U.S. terri-
tories.”1 In recent years, the FCC has been criticized both on sub-
stantive policy grounds (for example, because of its efforts to regu-
late the terms of Internet service and broadband communications 
rates)2 and on process-based grounds. In the latter instance, critics 
have charged the agency with failing to inform the public adequate-
ly of its regulatory actions or explain to affected parties the stan-
dards to which they are being subjected.

These failures not only impose potentially large costs on the 
private sector, but also undermine the rule of law by reducing the 
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accountability of the government’s representatives 
to the people they serve. Accordingly, Congress and 
the FCC should implement substantial regulatory 
reforms to strengthen the commission’s adherence 
to rule of law principles.

Why Agencies Should Adhere to the Rule 
of Law

The American concept of the rule of law3 is 
embodied in the Due Process Clause of the Fifth 
Amendment to the U.S. Constitution4 and in the 
constitutional principles “of separation of powers, 
an independent judiciary, a government under law, 
and equality of all before the law.”5 It holds that the 
executive must comply with the law because ours is 

“a government of laws, and not of men,”6 and because, 
as Justice Anthony Kennedy put it in a 2006 address 
to the American Bar Association, “the Law is superi-
or to, and thus binds, the government and all its offi-
cials.”7 More specifically, and consistent with these 
broader formulations, the great legal philosopher 
Friedrich Hayek wrote that:

[The rule of law] means the government in all its 
actions is bound by rules fixed and announced 
beforehand—rules which make it possible to see 
with fair certainty how the authority will use its 
coercive powers in given circumstances and to 
plan one’s individual affairs on the basis of this 
knowledge.8

In other words, as former Boston University Law 
School Dean Ronald Cass has noted, the rule of law 
involves “a system of binding rules” that have been 
adopted and applied by a valid government authority 
and that embody “clarity, predictability, and equal 
applicability.”9

Practices employed by government agencies 
that undermine the rule of law ignore a fundamen-
tal duty that the government owes its citizens and 
thereby undermine America’s constitutional sys-
tem. Federal courts, however, will not review a fed-
eral administrative action unless an actual litigat-
ed “case or controversy” is presented to them, and 
they generally are reluctant to invoke constitutional 

“first principles” to strike down federal agency initia-
tives. Judicial intervention is thus a poor check on an 
agency’s tendency to flout the rule of law—or merely 
give it lip service—by acting in an unpredictable and 
inequitable manner.

It follows, therefore, that close scrutiny of feder-
al administrative agencies’ activities is particularly 
important in helping to achieve public accountabil-
ity for an agency’s failure to honor the rule of law 
standard. Applying such scrutiny to the FCC reveals 
that it does a poor job of adhering to rule of law prin-
ciples. Accordingly, specific legislative reforms to 
rectify that shortcoming warrant serious consider-
ation by Congress.

Failure of the FCC to Meet Rule of Law 
Standards

The FCC has fallen short in meeting rule of law 
standards, both in its procedural practices and in 
various substantive actions that it has taken.

Process Problems. Opaque procedures that gen-
erate uncertainties regarding agency plans under-
mine the clarity and predictability of agency actions 
and thereby undermine the effectiveness of rule of 
law safeguards. Process-based reforms designed 
to deal with these problems, to the extent that they 
succeed, would strengthen the rule of law.

In 2013, the FCC launched a “process reform 
initiative” in response to complaints about delays, 
lack of transparency, and inefficiencies in agency 
proceedings (including “voting on secret texts and 
delaying the publication of orders”10); excessive cost 
burdens on regulated parties; outdated rules; and 
problems in agency interactions with the public. In 
February 2014, the commission issued a Report on 
FCC Process Reform11 that outlined how the agen-
cy could conduct its business more efficiently and 
effectively; process items before it more quickly and 
transparently; streamline processes and data col-
lections; eliminate or streamline outdated rules; 
improve interactions with external stakeholders; 
and improve internal management.

After receiving public input on the recom-
mendations, FCC Special Counsel Diane Cornell 
reported that “[t]here’s much work to be done, but 
we’ve made a lot of progress.”12 Specifically, Cor-
nell cited improved interfaces with the public, the 
faster disposal of matters within FCC units, a sig-
nificant reduction in the number of pending matters, 
increased efficiency in internal operations, and rule 
and process changes within FCC bureaus and offices 
to promote more effective regulation.

At present, Congress is considering imposing fur-
ther procedural reform requirements on the FCC. 
In November 2015, the House of Representatives 
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passed H.R. 2583, the FCC Process Reform Act of 
2015, which “require[s] the FCC to make certain 
changes to its rules within one year, with the goal of 
improving agency processes and making the com-
mission more transparent, efficient, and account-
able.”13 Most notably, H.R. 2583 would:

nn Set minimum comment periods for rulemak-
ing proceedings;

nn Allow time for public comment by eliminating 
the practice of placing large amounts of informa-
tion into the record on the last day of the public 
comment period;

nn Increase public transparency of items before 
the commissioners;

nn Require publication of the text of proposed rules; 
and,

nn Set timelines for FCC action on certain types of 
proceedings.14

The somewhat similar Senate version of this leg-
islation, S. 421, was reported out of the Senate Com-
mittee on Commerce, Science, and Transportation 
to the full Senate on April 27, 2016.15 The outlook for 
enactment of this legislation remains uncertain.

Despite these initiatives, critical observers 
remain concerned that efforts to address the FCC’s 
procedural inadequacies will be of minor utility at 
best.16 For example, provisions requiring the FCC to 
publish the text of proposed rules weeks in advance 
of scheduled votes were removed from H.R. 2583 
before its passage. Seton Motley, president of the 
market-oriented nonprofit organization Less Gov-
ernment, expressed concern that this “weakening 
[of] the bill allows [the] FCC to operate in an unac-
countable manner” and noted that the two Repub-
lican FCC commissioners “didn’t get the text of 
the new proposed [Internet] rules until a few hours 
before the vote.”17 In a similar vein, Heritage Foun-
dation Senior Research Fellow James Gattuso stat-
ed that the problem of FCC overreach “requires 
substantive reforms, and will not be solved by proce-
dural tinkering. I worry that a lot of the reforms [as 
currently proposed] will simply increase the num-
ber of reports and disclosures for the FCC without 
changing things too much.”18

Substantive Problems. Substantive agency 
actions also undermine the rule of law if they fall 
outside the scope of the agency’s constitutional, stat-
utory, or regulatory authority. By their nature, such 
actions indicate that an agency does not view itself 
as bound by the law and is unwilling to clarify how 
the government’s coercive powers will be applied. 
Significant FCC initiatives in recent years have 
involved such derogations from rule of law prin-
ciples and have proved to be far more serious than 
mere procedural imperfections.

Mergers. The FCC’s review of proposed mergers of 
companies subject to its jurisdiction19 creates serious 
rule of law problems.20 FCC merger reviews frequent-
ly feature the ad hoc imposition of conditions that 
merging parties must “voluntarily” accept in order to 
have their mergers cleared by the FCC on statutory 

“public interest” grounds. The conditions differ from 
transaction to transaction and often have nothing to 
do with the actual effects of a merger (for example, a 
requirement that specified donations be made to a 
nonprofit entity21). The unpredictable nature and 
timing of such conditions generate a lack of certainty 
for businesses and flout rule of law principles:

While the merger applicants typically submit the 
proffered conditions in an ex parte letter that is 
included in the public file, by the time the proposed 
conditions are made public, frequently there is 
little, if any, time for the public to comment. Typi-
cally, the proposed conditions are made public as 
an appendix to the FCC’s order when the latter is 
publicly released. The lack of transparency associ-
ated with commitments “volunteered” at the end 
of a long drawn-out process is unseemly. This lack 
of transparency makes the merger review process 
a far cry from rule of law concepts of knowability, 
predictability, and certainty.22

A possible statutory fix to FCC merger-related 
rule of law problems would be to require that any 
condition be narrowly tailored to remedy a trans-
action-specific harm, coupled with a requirement 
that the FCC impose only conditions that it would 
be authorized to impose by rule.23 An even “cleaner” 
solution would be to strip the FCC of merger-related 
functions, leaving such assessments to the agencies 
possessing general statutory merger review author-
ity—specifically, the U.S. Department of Justice and 
the U.S. Federal Trade Commission (FTC).
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Regulations. Recent major regulatory initiatives 
by the FCC offend the rule of law. Although many of 
the FCC’s regulatory proceedings may raise rule of 
law problems, a handful of significant regulatory 
actions illustrates the seriousness of the problem.

Perhaps the most problematic regulation was the 
FCC’s 2015 Municipal Broadband Order preempting 
state laws in Tennessee and North Carolina that pre-
vented municipally owned broadband providers from 
providing broadband service beyond their geographic 
boundaries.24 As a matter of substance, this decision 
ignored powerful economic evidence that municipal-
ly provided broadband services often involve wasteful 
subsidies for financially troubled government-owned 
providers that interfere with effective private-sector 
competition and are economically harmful.25

As a legal matter, the Municipal Broadband Order 
went beyond the FCC’s statutory authority and 
raised grave constitutional problems, thereby ignor-
ing the constitutional limitations placed on the exer-
cise of governmental powers that lie at the heart of 
the rule of law.26 Because its authority was based on 
Section 706 of the Telecommunications Act of 1996, 
which merely authorizes the FCC to promote local 
broadband competition and investment (a goal that 
the order did not advance) and says nothing about 
preemption, the order lacked a sound legal footing.27 
Furthermore, preemption here trenches on the sov-
ereign power of the states to control their subordi-
nate governmental entities, a power guaranteed to 
them by the Constitution as an essential element of 
their sovereignty in the U.S. federal system.28

Additionally, the Chattanooga, Tennessee, and 
Wilson, North Carolina, municipal broadband sys-
tems that requested FCC preemption impose con-
tent-based restrictions on users of their network 
that raise serious First Amendment issues.29 Spe-
cifically, their bans on the transmittal of various 
sorts of “abusive” language appear to be too broad to 
withstand First Amendment “strict scrutiny.” More-
over, by requiring prospective broadband enrollees 
to agree not to sue their provider as an initial condi-
tion of service, two of the municipal systems may be 
unconstitutionally coercing users to forgo exercise 
of their First Amendment rights.

On August 10, 2016, in Tennessee v. FCC, the U.S. 
Court of Appeals for the Sixth Circuit struck down 
the Municipal Broadband Order, holding that the 
FCC lacked statutory authority to preempt “the allo-
cation of power between a state and its subdivisions.” 

Assuming that this decision is not subsequently over-
turned on appeal, it represents a valuable (albeit lim-
ited) vindication of rule of law principles.30

The FCC regulation that has garnered the most 
publicity and that could have the greatest negative 
economic impact is the 2015 Open Internet Order,31 
which imposes sweeping regulations on Internet 
service providers (ISPs) under the guise of “net neu-
trality.”32 That order includes a general, “catch-all” 
requirement that an ISP “shall not unreasonably 
interfere with or unreasonably disadvantage” end 
users or entities (sometimes referred to as “edge pro-
viders”) that provide Internet content (“any content, 
application, or service [offered] over the Internet”) 
or applications.

The “reasonableness” standard gives the FCC 
virtually unbounded discretion to impose sanctions 
on ISPs. It “does not provide, in advance, a know-
able, predictable rule consistent with due process 
and rule of law norms,”33 a problem underscored 
by the fact that the “FCC has no common-law of 
broadband network management to draw upon in 
order to establish clear, knowable, predictable, and 
equally applied rules of conduct.”34 In the dynamic 
and fast-changing “Internet ecosystem,” this lack 
of predictable guidance is a major drag on innova-
tion. Compounding these rule of law problems is the 
FCC’s delegation of enforcement of the “catch-all” 
provision to its Enforcement Bureau, “which has 
been especially aggressive in imposing large fines on 
regulated parties for actions that arguably were not 
known in advance to be unlawful.”35

Regrettably, in June 2014, a panel of the U.S. 
Court of Appeals for the District of Columbia, by a 
two-to-one vote, rejected a challenge to the order 
brought by ISPs and their trade association.36 Even 
if the Supreme Court were to review and reverse the 
D.C. Circuit’s holding, the risk that the FCC might 
seek to continue to pursue “Open Internet” and 
related “net neutrality” regulation (including price 
regulation) of ISP transmissions37 under other exist-
ing statutory provisions would still remain.

The FCC’s abrupt 2014 extension of its long-
standing rules restricting common ownership of 
local television broadcast stations, to encompass 
Joint Sales Agreements (JSAs) likewise undermined 
the rule of law.38 JSAs, which allow one television 
station to sell advertising (but not programming) on 
another station, have long been used by stations that 
had no reason to believe that their actions in any way 
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constituted “ownership interests” that were barred 
by rule, especially since many of them were original-
ly approved by the FCC. Moreover, they have never 
been deemed anticompetitive by the federal anti-
trust enforcement agencies, and empirical evidence 
shows that they have reduced television station 
operating costs and improved program quality.39

On May 25, 2016, the U.S. Court of Appeals for the 
Third Circuit vacated the television JSA rule, stress-
ing that the FCC had violated a statutory command 
by failing to carry out in a timely fashion the qua-
drennial review of the television ownership rules on 
which the JSA rule was based:

[T]he Commission violated § 202(h) [of the 1996 
Telecommunications Act] by expanding the 
reach of the ownership rules without first justify-
ing their preexisting scope through a Quadrenni-
al Review…. [U]nless the Commission determines 
that the preexisting ownership rules are sound, it 
cannot logically demonstrate that an expansion 
is in the public interest. Put differently, we can-
not decide whether the Commission’s rationale—
the need to avoid circumvention of ownership 
rules—makes sense without knowing whether 
those rules are in the public interest. If they are 
not, then the public interest might not be served 
by closing loopholes to rules that should no lon-
ger exist.40

According to the Third Circuit, in other words, 
the FCC’s JSA rule involved statutory delay and the 
unwarranted extension of regulations whose con-
tinuing existence had not been properly justified. 
Such agency actions plainly exceeded statutory legal 
constraints in derogation of the rule of law.

The FCC also appears to have acted in a manner 
inconsistent with both United States treaty and stat-
utory obligations—another serious blow to the rule 
of law. The FCC’s February 2016 proposed “set-top 
box” rules, which are designed to “open” the market 
for multichannel video programming distributor 
set-top box video interfaces,41 have been criticized 
as a baseless and harmful intervention into a com-
petitive market.42 Apart from their policy demerits, 
the agency’s proposed rules run afoul of important 
legal obligations.

nn The set-top box rules are at odds with U.S. free 
trade agreements—for example, Article 18.4(10)

(b) of the Korea–U.S. Free Trade Agreement and 
Article 17.4(10)(b) of the U.S.–Australia Free 
Trade Agreement—that contain provisions pro-
hibiting the government from permitting the 
unauthorized retransmission of copyrighted 
television shows over the Internet.43 Violations 
of those agreements could lead to trade sanctions 
against the United States.44

nn By authorizing the uncompensated Internet trans-
mission of copyrighted works, the set-top box rules 
appear to violate federal statutory language gov-
erning the retransmission of copyrighted works in 
both the Copyright Act and the Cable Act.45

In sum, the proposed set-top box rules seem to fly 
in the face of federal laws and treaty language pro-
tecting intellectual property rights, arbitrarily deny-
ing protection to intellectual property based solely 
on a particular mode of information transmission. 
Such a denial is repugnant to rule of law principles.

Enforcement Practices. Bringing public 
enforcement actions against private parties that 
could not reasonably have known that they were vio-
lating a legal norm likewise offends the rule of law in 
that it runs afoul of principles of clarity, predictabil-
ity, and equal treatment in law enforcement. Recent 
FCC enforcement practices illustrate that the com-
mission has ignored this principle.

For example, in July 2015, the FCC proposed 
imposing a $100 million fine on AT&T for allegedly 
violating a “transparency” rule adopted as part of its 
2010 Open Internet Order.46 The FCC claimed that 
AT&T had engaged in “misleading” conduct by failing 
to inform its “unlimited data” customers that they 
would be subject to slowdowns in transmission rates 
after a certain data threshold was met. The FCC, how-
ever, had long been aware of AT&T’s practices and had 
never given any indication that offering an “unlimit-
ed” data plan precluded reducing speeds for network 
management purposes under the 2010 order.

Two other recent cases involved FCC sanctions 
against firms victimized by third parties, whose 
alleged violations were a failure to take actions 
that were never mentioned in statutory or regula-
tory language.

nn In October 2014, the FCC’s Enforcement Bureau 
proposed imposing a $10 million fine on Terra-
Com, Inc., and YourTelAmerica, Inc., two small 
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telephone companies, for a data breach that 
exposed certain personally identifiable informa-
tion to unauthorized access.47 The FCC cited pro-
visions of the Telecommunications Act of 1996 
and accompanying regulations that had never 
been construed to authorize sanctions for failure 
to adopt “reasonable data security practices” to 
protect sensitive consumer information.

nn In November 2015, the FCC similarly imposed a 
$595,000 fine on Cox Communications for failure 
to prevent a data breach committed by a third-
party hacker,48 although no statutory or regula-
tory language supported imposing any penalty on 
a firm that was itself victimized by a hack attack.

TerraCom, YourTelAmerica, and Cox all opted to 
settle their cases rather than litigate—not surpris-
ingly, given the potentially high costs, delays, and 
uncertainties of litigation.

An Agenda for FCC Reform
The FCC has demonstrated a profound lack of 

respect for rule of law principles, to the detriment of 
the public welfare. There is no reason to believe that 
the commission, acting on its own, will bring about 
needed reforms, in addition to which any regulatory, 
enforcement, and procedural improvements imple-
mented by new commission leadership would be vul-
nerable to change with the swing of the political pen-
dulum. Accordingly, congressional action is required.

One sure way to limit an agency’s ability to flout 
the rule of law is to restrict the scope of its legal 
authority. As a matter of first principles, Congress 
should therefore examine the FCC’s activities with 
an eye to eliminating its jurisdiction over areas in 
which regulation is no longer needed: For example, 
residual price regulation may be unnecessary in all 
markets where competition is effective. Regulation is 
called for only in the presence of serious market fail-
ure, coupled with strong evidence that government 
intervention will yield a better economic outcome 
than will a decision not to regulate.49

A significant body of thoughtful research car-
ried out in recent years supports far-reaching stat-
utory reforms to cabin FCC activity.50 Congress 
should draw on that research in crafting legislation 
designed to minimize the scope of FCC authority in 
a manner that advances economic well-being. At a 
minimum, no matter how it decides to pursue broad 

FCC reform, the following five proposals merit spe-
cial congressional attention as a means of advancing 
rule of law principles:

nn Eliminate the FCC’s jurisdiction over all 
mergers. The federal antitrust agencies are best 
equipped to handle merger analyses, and this 
source of costly delay and uncertainty regarding 
ad hoc restrictive conditions should be eliminated.

nn Eliminate the FCC’s jurisdiction over broad-
band Internet service. In light of the D.C. Cir-
cuit’s affirmance of the Open Internet Order, 
there is a heightened probability of substantial 
and harmful FCC meddling in this area, based 
on inherently vague and untrammeled standards. 
Such meddling may generate costly delays and 
uncertainty and undermine innovation in Inter-
net-related industries. Given the benefits asso-
ciated with an open and unregulated Internet, 
Congress should provide clearly and unequivo-
cally that the FCC has no jurisdiction, direct or 
indirect, to regulate broadband Internet service. 
(This would also, of course, preclude the possibil-
ity of the unwarranted FCC regulation of Internet 
pricing through a “net neutrality” regime.)

nn Shift FCC regulatory authority over broad-
band-related consumer protection (including, 
for example, deceptive advertising, privacy, 
and data protection) and competition to the 
Federal Trade Commission. The FTC has long-
standing experience and economic expertise in 
these areas, and Heritage Foundation research 
shows that its “highly structured, analytic, fact-
based approach to these issues is superior to FCC 
net neutrality regulation based on vague and 
unfocused notions of the public interest.”51 This 
jurisdictional transfer would promote clarity and 
reduce uncertainty, thereby strengthening the 
rule of law.

nn Require the FCC to state on the record at the 
time of issuance that it has reviewed each 
proposed regulation and has determined, 
with the advice of the FCC General Coun-
sel, that such regulation is fully consistent 
with constitutional federalism constraints; 
is fully consistent with (and does not extend 
beyond) specific statutory language; does not 
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trench upon any international obligation of 
the United States; does not interfere with the 
exercise of jurisdiction by other federal agen-
cies; employs wording that minimizes uncer-
tainty, delay, and cost; and does not impose 
cost burdens on regulated parties that out-
weigh regulatory benefits. This language is 
merely suggestive. Its aim is to ensure that the 
FCC carefully scrutinizes regulatory language to 
seek to avoid the sorts of rule of law problems that 
have plagued prior commission rulemakings. The 
committee reports accompanying this legislative 
requirement could cite specific instances of rule 
of law problems in prior FCC rulemakings. While 
no panacea, such a list of “dos” and “don’ts” might 
well cause the FCC to exercise some caution in 
limiting itself when setting the requirements of 
new rules, consistent with rule of law ideals.

nn Require that the FCC not seek fines in an 
enforcement action unless the alleged infrac-
tion involves a violation of the precise lan-
guage of a regulation or statutory provision. 
This would prevent the FCC from seeking fines in 
cases where a private party could not reasonably 
have known in advance that it was running afoul 
of statutory or regulatory norms.

Conclusion
The rule of law principle recognizes the govern-

ment’s obligation to limit itself by taking actions that 
are clear and predictable and avoiding delay, consis-
tent with constitutional and other legal obligations. 
This principle is a bedrock element of the American 
constitutional system, and agency actions that give 
it short shrift undermine the legitimacy of popu-
lar government.

In recent years, the FCC too often has acted in a 
manner that undermines the rule of law. Internal 
agency reforms might be somewhat helpful in recti-
fying this situation, but they inevitably would be lim-
ited in scope and inherently malleable as FCC per-
sonnel changes. Accordingly, Congress should weigh 
major statutory reforms to rein in the FCC—reforms 
that will advance the rule of law and promote Ameri-
can economic well-being.

—Alden F. Abbott is Deputy Director of and John, 
Barbara, and Victoria Rumpel Senior Legal Fellow 
in the Edwin Meese III Center for Legal and Judicial 
Studies at The Heritage Foundation.
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