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 n The idea that the science of  
climate change is “settled” is  
contrary to the very spirit of  
scientific inquiry.

 n No consensus exists that man-
made emissions are the primary 
driver of global warming or, more 
importantly, that catastrophic 
global warming is occurring, is 
accelerating, or is dangerous.

 n The claim that ExxonMobil has 
committed “fraud” that justifies 
these investigations cannot meet 
the most fundament legal ele-
ment necessary to prove fraud: 
a false statement of a mate-
rial fact. A statement of opinion 
about climate change is simply 
not actionable.

 n The First Amendment protects 
not just ExxonMobil, but numer-
ous other organizations and 
individuals from being forced to 
disclose their internal communi-
cations, internal work product, 
research, writings, and other com-
munications on a public policy 
issue as controversial as climate 
change.

Abstract
A coalition of state attorneys general, “AGs United for Clean Power,” 
has announced they are investigating any company that challenges 
the unproven scientific theory of man-induced, catastrophic climate 
change. The state AGs are investigating those whom they consider 
to be promoting heresy—First Amendment rights be damned. Rather 
than pursuing their agenda through proper democratic procedure, 
these attorneys general and their allies are attempting to quash an 
important public policy debate in bad faith, and implement their own 
agenda through an avalanche of litigation and judicial fiat. 

Last March, a coalition of state attorneys general, “AGs United for 
clean Power,” announced they would be investigating any com-

pany that challenges the unproven scientific theory of man-induced, 
catastrophic climate change.1 After the announcement, U.S. Virgin 
Islands Attorney General claude Walker moved—almost immedi-
ately—to subpoena exxonMobil (as well as the competitive enter-
prise Institute) for all of its research, correspondence, and com-
munication regarding climate change, including with third parties 
such as conservative and libertarian think tanks, foundations, and 
universities, as well as individual researchers, scientists, and writ-
ers.2 Attorney General Walker’s sweeping action illustrates the 
danger of the AGs’ investigations: Not only are the investigations 
a serious abuse of their legal authority, they set a dangerous prec-
edent—one with serious economic implications that will undermine 
scientific and public policy debates and chill speech protected by 
the First Amendment.

This paper, in its entirety, can be found at http://report.heritage.org/lm193
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The Science and Policy Debate
Science should be employed as one tool that 

guides public policy.3 Many proponents of action 
on global warming argue “the science is settled” 
and debate is over. Deriding climatologists who do 
not hold the view of the Administration, President 
Obama said, “We don’t have time for a meeting of the 
Flat earth Society.”4

the idea that the science of climate change is “set-
tled” is contrary to the very spirit of scientific inqui-
ry. No consensus exists that man-made emissions 
are the primary driver of global warming or, more 
importantly, that catastrophic global warming is 
occurring, is accelerating, or is dangerous. climatol-
ogists differ on the various causes of climate change, 
the rate at which the earth’s climate is changing, the 
effect of man-made emissions on the climate, the 
most accurate climate data and temperature sets to 
use, and the accuracy of climate models projecting 
decades and centuries into the future.5

the science may be settled that man-made emis-
sions have had some impact on the earth’s tempera-
ture, but the consensus stops there. And even that 
may be a stretch. Indeed, there are some credible sci-
entists who also believe man-made carbon dioxide 
emissions have played almost no role in any warm-
ing that may be occurring.6

Dire predictions by climatologists and politi-
cians alike for global cooling, global warming, and 
more intense natural disasters have been extremely 
inaccurate. Politicians will attempt to link extreme 
weather events to man-made warming without 
examining observed trends. It may be convenient 
to point to the Louisiana floods, Superstorm Sandy, 
Hurricane Katrina, or the tornado in Joplin, Mis-
souri, as evidence of man-made global warming to 
advance a political agenda. but the exact role of man-
made carbon dioxide emissions’ impact on extreme 
weather events is certainly not definitive, and likely 
undetectable. In fact, even as man-made greenhouse 
gas emissions have increased above allegedly dan-
gerous levels, there have been no significant trends 
in increased hurricanes, tornadoes, flooding, or 
droughts.7

the Administration’s erroneous conclusion that 
the science is “settled” has serious implications for 
American families and businesses. Most of Ameri-
ca’s (and the world’s) energy needs are met by rela-
tively abundant and affordable natural resources 
that emit carbon dioxide when used. Implementing 

restrictions and regulations that raise the cost of 
coal, natural gas, and oil will not only drive energy 
bills higher, but also increase the costs for all of the 
other goods and services requiring energy to manu-
facture and transport. the regulations will dispro-
portionately impact low-income Americans who 
spend a larger percentage of their budget on ener-
gy expenditures.

Heritage Foundation research has found that any 
sort of carbon tax, cap and trade, or other combina-
tion of carbon regulations such as the regulations 
on new power plants and existing ones (such as the 
clean Power Plan proposed by the U.S. environ-
mental Protection Agency) will destroy hundreds of 
thousands of jobs and cut income—all without hav-
ing any meaningful impact on global temperatures, 
now or in the future.8

Specifically, Heritage analysts estimate that, by 
2035, the higher energy costs of the Obama Admin-
istration’s climate agenda will contract economic 
production and consumption, resulting in:

 n An average employment shortfall of nearly 
400,000 jobs;

 n Average employment shortfall in manufacturing 
of 200,000 jobs;

 n An aggregate gross domestic product (GDP) loss 
of more than $2.5 trillion (inflation-adjusted);

 n Increased electricity expenditures for a family of 
four by at least 13 percent a year; and

 n A total income loss of more than $20,000 per 
family of four (inflation-adjusted).9

the climate “benefit” for such severe economic 
sacrifice is a negligible change in earth’s tempera-
ture. According to a climate model developed by the 
National center for Atmospheric research, even if 
the Administration pursued an aggressive, imprac-
tical, and impossible regulatory agenda to eliminate 
all carbon dioxide emissions in the United States, 
the result would be a less than two-tenths of a degree 
celsius decrease in global temperatures.10 Adoption 
of such an agenda by the developed world will not 
make any meaningful impact, either. even if the 
entire industrialized world eliminated all econom-
ic activity and reduced greenhouse gas emissions 
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to zero, the climate impact would still be less than 
four-tenths of a degree celsius of averted warming 
by the year 2100.11

The Legal Inquisition (and Propaganda 
War) Begins

In September 2015, 20 academics at schools rang-
ing from columbia University to rutgers sent an open 
letter to President barack Obama and U.S. Attorney 
General Loretta Lynch urging them to use the rack-
eteer Influenced and corrupt Organizations Act 
(rIcO) to prosecute “corporations and other orga-
nizations that have knowingly deceived the Ameri-
can people about the risks of climate change.”12 
their “misdeeds” in denying climate change must 
be “stopped as soon as possible,” according to these 
Ivory tower inquisitors. this letter followed a call 
by Senator Sheldon Whitehouse (D–rI) in May 
2015 for rIcO investigations of “fossil fuel compa-
nies and their allies.” Documents obtained by the 
competitive enterprise Institute (ceI) through a 
Freedom of Information Act lawsuit against George 
Mason University suggest this letter was written in 

“consultation with Sen. Whitehouse.”13

Apparently, these academics are oblivious to 
the fundamental infringement of the First Amend-
ment they were urging—that the government use its 
legal power to shut down debate over a contentious, 
unproven, scientific theory. this tactic is the exact 
opposite of the basic mission of academic institu-
tions, which is to have an open, unrestricted intellec-
tual environment that fosters the vigorous and free 
exchange of facts, theories, and ideas in research, 
scholarship, and public policy.

Passed in 1970, rIcO is a federal law that was 
created as a tool to go after organized crime, includ-
ing drug cartels and Mafia operations that engage 
in money laundering and other forms of racketeer-
ing. Since then, prosecutors have extended the law’s 
reach to encompass a long series of federal crimes 
ranging from murder to kidnapping to bribery to 
fraud. Any two such violations can, under the law, 
constitute a pattern of racketeering activity. 14 Fur-
thermore, deriving any income from such racketeer-
ing activity in the operation of an “enterprise” (such 
as a corporation, partnership or other entity, and 
any group of individuals associated in fact even if 
not a legal entity) constitutes a violation of the law, 
which can have very severe civil and criminal penal-
ties. Many states have adopted state versions of the 

federal rIcO law, including the U.S. Virgin Islands. 
the federal statute imposes everything from sub-
stantial jail time to recovery of damages at three 
times the amount of actual damages, as well as for-
feiture of any interest in property derived from the 
unlawful activity.15

Injustice From the U.S. Department of 
Justice

Unfortunately, both Attorney General Lynch and 
certain state attorneys general have begun taking 
action along the lines advocated by these academics, 
as well as by elected officials such as Senator White-
house and some radical environmental groups. In 
a hearing on March 9, 2016, before the U.S. Senate 
Judiciary committee, Senator Whitehouse urged 
Lynch to use the rIcO law against those “who pre-
tend the science of carbon emissions’ dangers is 
unsettled,” particularly those in the “fossil fuel 
industry” who supposedly have constructed a “cli-
mate denial apparatus.”16 Whitehouse has also urged 
editorial boards to refrain from publishing any arti-
cles or letters containing what he calls “phony ‘opin-
ion’ writing” about the climate change debate.17

Instead of responding that the Department of 
Justice does not investigate those who hold dis-
favored views regarding scientific controversies, 
Lynch instead told Senator Whitehouse that she had 
discussed the possibility of pursuing civil actions 
against so-called “climate change deniers.” She also 
said that she had “referred it to the FbI to consider 
whether or not it meets the criteria for which we 
could take action.”18

Lynch’s response so concerned five Members 
of the U.S. Senate that they sent a letter to the AG, 
chastising her for using Justice Department “law 
enforcement resources to stifle private debate on 
one of the most controversial public issues of our 
time—climate change.”19 the Senators called this 
approach a “blatant violation of the First Amend-
ment” and “an abuse of power that rises to the level 
of prosecutorial misconduct.” Additionally, they 
called on Lynch to halt all investigations of anyone’s 
views on climate change and to “explain what steps 
you are taking as the federal official charged with 
protecting the civil rights of American citizens to 
prevent state law enforcement officers from uncon-
stitutionally harassing private entities or individu-
als simply for disagreeing with the prevailing cli-
mate change orthodoxy.”
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However, the Senators’ concerns were not 
addressed when Assistant Attorney General Peter 
J. Kadzik sent a letter on June 29, 2016, stating that 
the Justice Department would “neither confirm nor 
deny the existence” of any investigation. Kadzik 
claimed that the Justice Department only engages 
in the “fair, evenhanded administration of the feder-
al criminal laws.”20 thus, given a second chance, the 
Justice Department once again refused to do what 
it should have done—state categorically that it does 
not target those who hold disfavored views regard-
ing scientific controversies.

State Attorneys General Publicize Their 
Criminalization of Dissent

Less than a month after Lynch’s hearing, on 
March 29, 2016, more than a dozen state attor-
neys general held a press conference in which they 
announced that they had formed a coalition, “AGs 
United for clean Power,” to investigate and prose-
cute companies or others that “misled investors and 
the public on the impact of climate change.”21 Speak-
ing at the press conference, New York Attorney Gen-
eral eric Schneiderman said that “the bottom line 
is simple: climate change is real.” He explained that 
the coalition would “step into [the] breach” left by 

“gridlock in Washington” by targeting “well-funded, 
highly aggressive and morally vacant forces that are 
trying to block every step by the federal government 
to take meaningful action.” Schneiderman said that 
if companies are committing fraud by “lying” about 
the dangers of climate change, the AGs will “pursue 
them to the fullest extent of the law.”22

At the same press conference, Virgin Islands 
Attorney General claude Walker also made it abun-
dantly clear that his actions were intended to change 
public policy rather than carry out his primary 
duty—to enforce the law. the goal of his investiga-
tion was to “make it clear to our residents as well as 
the American people that we have to do something 
transformational” on climate change to encourage 
the public “to look at renewable energy,” which he 
claimed was “the only solution” to our energy needs. 
Anyone who disagreed with him was “selfish” and 
acting “to destroy the planet.”

the presence at the press conference of former 
Vice President Al Gore, who has no current govern-
ment position of any kind but has profited enor-
mously from investments in so-called “green” or 

“clean energy” companies,23 emphasized the political 

nature and political goals of these AGs, as opposed 
to neutral and dispassionate law enforcement objec-
tives. Gore said that this coalition was “a key step on 
the path to a sustainable, clean-energy future” and 
that they could not “allow the fossil fuel industry or 
any industry to treat our atmosphere like an open 
sewer or mislead the public about the impact they 
have on the health of our people and the health of 
our planet.”24

Other State Attorneys General Defend 
the First Amendment

Other state attorneys general criticized the tar-
geting of climate change dissenters. Oklahoma 
Attorney General Scott Pruitt and Alabama Attor-
ney General Luther Strange said they would not be 
joining this effort because it was “inappropriate for 
State Attorneys General to use the power of their 
office to attempt to silence core political speech on 
one of the major policy debates of our time.” “rea-
sonable minds can disagree about the science 
behind global warming, and disagree they do,” said 
Pruitt and Strange. that type of “scientific and polit-
ical debate is healthy, and it should be encouraged.” 
It should “not be silenced with threats of criminal 
prosecution by those who believe that their position 
is the only correct one and that all dissenting voic-
es must therefore be intimidated and coerced into 
silence.”25

On June 15, 2016, 13 state attorneys general, 
including Strange and Pruitt, sent a strongly worded 
letter on Strange’s letterhead (“Strange”) to all the 

“AGs United for clean Power,” cautioning them they 
should “[s]top policing viewpoints.”26 they charged 
that using “law enforcement authority to resolve a 
public policy debate undermines the trust invested 
in our offices and threatens free speech.” Further-
more, the letter pointed out that they were unaware 
of any viable fraud case, in light of what the AGs 
United for clean Power were doing:

1. their investigation targets a particular type of 
market participant;

2. the Attorneys General identify themselves with 
the competitors of their investigative targets; and

3. their investigation implicates an ongoing public 
policy debate.



5

LEGAL MEMORANDUM | NO. 193
OctOber 24, 2016  

In explaining this, Strange warned that if “it is 
possible to minimize the risks of climate changes, 
then the same goes for exaggeration.” even if fos-
sil fuel companies may have minimized the risks, 

“Does anyone doubt that ‘clean energy’ companies” 
may have “exaggerated the risks of climate change?” 
And thus could be targeted by Strange and his fellow 
AGs? Yet, the “clean power” AGs were only target-
ing “companies and non-profits allegedly espousing 
a particular viewpoint.” According to Strange, “any 
fraud theory requiring more disclosure of exxon 
would surely require more disclosure by ‘clean ener-
gy’ companies.”

Strange also found it “unusual” and a “dangerous 
practice” that the “clean power” AGs had aligned 

“themselves with the competitors of their investiga-
tive targets.” For example, one of the AGs present 
at their March 29 press conference, Lisa Madigan 
of Illinois, emphasized that she looked forward to 
working with those at the press conference to “advo-
cate for a comprehensive portfolio of renewable 
energy sources.” In fact, present at the press confer-
ence was “a senior partner of a venture capital firm 
[Kleiner Perkins caufield & byers] that invests in 
renewable energy companies.” Yet if the focus of the 
AGs is fraud, “such alignment of law enforcement 
sends the dangerous signal that companies in cer-
tain segments of the energy market need not worry 
about their misrepresentations.” that partner actu-
ally made the unsubstantiated claim at the press 
conference that “global warming pollution” was the 
reason for “the spread of Zika” and other natural 
events like flooding in Louisiana and Arkansas and 
Super Storm Sandy.

Strange asked, “Do these statements increase the 
value of clean energy investments offered for sale 
by Kleiner Perkins? Should these statements justify 
an investigation into all contributions to environ-
mental non-profits by Kleiner Perkins’s partners? 
Should these questions be settled by our state courts 
under penalty of rIcO charges?” As Strange and his 
fellow AGs said, “May it never be.”

Strange admonished the “clean power” AGs 
that what they were doing “raised substantial First 
Amendment concerns.” Government investiga-
tions “indicating that one side of the climate change 
debate should fear prosecution chills speech in vio-
lation of a formerly bi-partisan First Amendment 
consensus.” He cited Supreme court Justice Louis 
brandeis’s admonition in Whitney v. California27 that 

when faced with “danger flowing from speech…the 
remedy to be applied is more speech, not enforced 
silence.” Unfortunately, here, the remedy chosen by 
the “clean power” AGs is “silence through threat of 
subpoena,” according to Strange.

Investigations and Targeting of 
Dissenters and Skeptics

even before the March 29 press conference, New 
York Attorney General Schneiderman had opened a 
securities fraud investigation of exxonMobil under 
the state’s Martin Act over whether it misled the 
public and its shareholders over the supposed dan-
gers of climate change.28 Schneiderman subpoe-
naed exxonMobil demanding “extensive financial 
records, emails and other documents to probe the 
company’s knowledge and disclosures about climate 
change going back to the 1970s.”29

A legal expert at columbia University School 
of Law, Merritt Fox, doubts that Schneiderman’s 
investigation “will bear fruit” since the Martin Act 
requires the state to show that a reasonable investor 
would not have bought or sold the company’s stock 
if the investor had known about the omitted infor-
mation.30 but as Fox says, “the market was well sup-
plied with information about climate change” and 
he would be “amazed if what the exxon scientists 
knew was so different from what other scientists 
outside exxon knew and were publicly available that 
it would” have affected the decision-making of inves-
tors. In fact, exxonMobil has acknowledged climate 
change and its risks in numerous documents and fil-
ings, such as a 2006 corporate citizenship report 
that states that “the risk to society and ecosystems 
from rising greenhouse gas emission could prove 
to be significant” and “it is prudent to develop and 
implement strategies to address this risk.”31

california Attorney General Kamala Harris 
launched a similar investigation of exxonMobil for 
supposedly lying to the public and shareholders 
about the risk of climate change and into wheth-
er such actions would involve securities fraud and 
violations of environmental laws.32 Her action was 
applauded by congressman ted Lieu (D–cA), who 
has sent letters to Attorney General Lynch and the 
Securities and exchange commission urging them 
to open federal investigations of exxonMobil for 
securities fraud and violations of racketeering, con-
sumer protection, truth in advertising, public health, 
and shareholder protection laws.33
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The Virgin Islands vs. Exxon Mobil, The 
Competitive Enterprise Institute et al.

Of the various probes being conducted by state 
AGs, the most information has been revealed about 
the investigation initiated by the attorney general 
of the U.S. Virgin Islands, claude Walker. In April 
2016, a private lawyer hired by Walker—Linda Singer 
of cohen Milstein Sellers & toll—served a subpoena 
on the competitive enterprise Institute (ceI) on 
behalf of the Virgin Islands AG in an investigation of 
exxonMobil.34

ceI is a non-profit public policy institute that 
researches and publishes studies and reports on 
issues it believes are “essential for entrepreneurship, 
innovation, and prosperity to flourish.” It is dedicated 
to the principles of “limited government, free enter-
prise, and individual liberty.”35 ceI is well known for 
its high-quality, objective research on energy and cli-
mate issues, which clearly made it a target for Walker.

the subpoena stated that it was issued as part 
of an investigation into exxonMobil’s alleged vio-
lation of Section 605 of the criminally Influenced 
and corrupt Organizations Act, which is the Virgin 
Islands-version of the federal rIcO law.36 Specifi-
cally, the investigation is over whether exxonMobil 
engaged “in conduct misrepresenting its knowledge 
of the likelihood that its products and activities have 
contributed and are continuing to contribute to cli-
mate change in order to defraud the Government of 
the United States Virgin Islands…and consumers in 
the Virgin Islands, in violation of 14 V.I.c. §834 (pro-
hibiting obtaining money by false pretenses) and 14 
V.I.c. §551 (prohibiting conspiracy to obtain money 
by false pretenses).”

the 14-page subpoena demanded that ceI turn 
over all documents, communications, statements, 
emails, op-eds, speeches, advertisement, letters to 
the editor, research, reports, studies, and memoran-
da of any kind that referred to climate change, green-
house gases, carbon tax, climate science, and other 
similar terms and issues in any way related to exx-
onMobil or the “products sold by or activities car-
ried out by exxonMobil [that] directly or indirectly 
impact climate change.” the subpoena even demand-
ed all of ceI’s text messages and communications 
on social networking platforms such as Facebook, 
Google+, My Space, and twitter. the time period cov-
ered 10 years starting in 1997, although the subpoena 
demanded all documents “in effect” during that time 
period, too, even if they were created before 1997.

ceI fought back against the subpoena, sending an 
extensive objection to Walker.37 In the cover letter 
sent by ceI’s attorney, Andrew Grossman, he told the 
AG that the legal action targeting ceI was “a blatant 
attempt to intimidate and harass an organization 
for advancing views that you oppose” in violation of 
the First Amendment.38 the subpoena was “invalid 
because the underlying investigation is pretextual, is 
being undertaken in bad faith, is intended as a fish-
ing expedition, and is in support of an investigation 
of charges that have no likelihood of success.”

Further, ceI objected due to an interesting wrin-
kle in the investigation. It turns out that Walker 
was not actually conducting the investigation him-
self. Instead, he had hired the same private law firm 
that employed Linda Singer, cohen Milstein Sellers 
& toll, which has been called one of the most feared 
plaintiffs’ firms” in the country.39 On its own web-
site the firm highlights a quote from Inside Counsel 
Magazine that it is the “most effective law firm in the 
United States for lawsuits with a strong social and 
political component.”40 ceI claimed that the use of 
the private firm violated the Fifth and Fourteenth 
Amendments to the constitution because Walk-
er had delegated “investigative and prosecutorial 
authority to private parties.”

Walker had also apparently made a substantive 
procedural error: he had not properly domesticated 
the Virgin Islands subpoena in the District of colum-
bia where ceI is located under the applicable ordi-
nance that requires that the subpoena be issued by a 

“court of record.”41 rather, Walker had issued the sub-
poena himself. thus, the subpoena was “defective on 
its face,” according to ceI.42

In addition to its objection, ceI filed a motion 
under the District of columbia’s Anti-SLAPP Act ask-
ing that Walker’s actions be dismissed and that attor-
neys’ fees and sanctions be awarded to ceI against 
both Walker and cohen Milstein. SLAPP stands for 

“strategic lawsuit against public participation” and is 
a law adopted by many states that is intended to stop 
the abuse of the legal process by plaintiffs who file law-
suits in order to punish or silence opposing points of 
view. the District’s law is meant to provide the target 
of a SLAPP lawsuit like ceI with the ability to quickly 
dispense with litigation that has been filed to prevent 
it from “communicating views to members of the pub-
lic in connection with an issue of public interest.”43

the response filed by cohen Milstein on behalf 
of Attorney General Walker demonstrated just how 
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little basis there is for investigating exxonMobil or 
subpoenaing ceI. both Walker and all of the AGs 
United for clean Power have made it clear that their 
investigations are based on fraud committed by exx-
onMobil in denying the existence or extent of man-
induced, catastrophic climate change.

Yet when pressed by ceI in both its objection and 
its anti-SLAPP motion to specifically cite the alleged 
fraud committed by exxonMobil, the only response 
forthcoming from Walker was two statements made 
by exxonMobil in a 2016 annual report and a 2014 
investor guide:

 n “International accords and underlying region-
al and national regulations for greenhouse gas 
reductions are evolving with uncertain timing 
and outcome, making it difficult to predict their 
business impact.”44

 n “current scientific understanding provides lim-
ited guidance on the likelihood, magnitude, and 
timeframe of physical risks such as sea level rise, 
extreme weather events, temperature extremes, 
and precipitation.”45

these statements from exxonMobil simply 
express the current uncertainty that exists over 
the scope, causes, and pace of climate change, and 
what the appropriate climate policy should be. Man-
induced catastrophic climate change is an unprov-
en scientific theory—not an indisputable fact. the 
effects of, and policy responses to, climate change are 
matters of enormous controversy and disagreement, 
and statements reflecting that cannot even remotely 
be considered as actionable fraud. As the Supreme 
court said in 2003 in Illinois ex rel. Madigan v. Tele-
marketing Associates, Inc., “simply labeling an action 
one for ‘fraud’ does not carry the day.”46 And, as refer-
enced earlier, such as in its 2006 corporate citizen-
ship report, exxonMobil has acknowledged climate 
change and its risks, something that Walker fails to 
mention in any of his pleadings or public statements. 
Likewise, ceI’s experts have stated that the evidence 
supports the case for anthropogenic climate change, 
but not the case for catastrophic warming and not for 
extreme policy measures that make society poorer 
and less able to adapt.47

Perhaps recognizing the legal jeopardy he was 
in as a result of the anti-SLAPP action filed by ceI, 
Walker withdrew his D.c. subpoena of ceI soon after 

the motion was filed and then withdrew his original 
Virgin Islands subpoena just days after a hearing was 
held in the District of columbia court, although ceI’s 
request for sanctions and attorneys’ fees against 
Walker remains pending. At the same time, Walker 
withdrew a subpoena he had sent to exxonMobil at 
its principal office in texas. that subpoena was also 
the target of a lawsuit filed by exxonMobil in state 
court in texas.

In ExxonMobil v. Walker, the oil company sued 
both the U.S. Virgin Islands attorney general and 
his outside counsel, cohen Milstein, claiming that 
Walker’s subpoena and so-called “investigation” 
violated the company’s “constitutionally protected 
rights of freedom of speech, freedom from unreason-
able searches and seizures, and due process of law 
and constitute the common law tort of abuse of pro-
cess.”48 In its complaint, exxonMobil pointed to the 
March press conference held by the state attorneys 
general and charged that the statements of the AGs 
made it “unmistakably clear” that this was a “polit-
ically-motivated event, urged on by activists intol-
erant of contrary views.” exxonMobil pointed out 
all of the factual and legal errors in Walker’s actions, 
including the fact that the Virgin Islands rIcO law 
has a five-year statute of limitations; yet the compa-
ny had “no physical presence in the Virgin Islands; 
it owns no property, has no employees, and has con-
ducted no business operations in the Virgin Islands 
in the last five years.” thus, Walker had no jurisdic-
tion over exxonMobil.

exxonMobil provided a concise, clear descrip-
tion of what this investigation and subpoena were 
all about: “a pretextual use of law enforcement 
power to deter exxonMobil from participating in 
ongoing public deliberations about climate change 
and to fish through decades of exxonMobil’s docu-
ments with the hope of finding some ammunition 
to enhance Attorney General Walker’s position in 
the policy debate.”49 Similar to ceI, the company 
also raised the issue that Walker’s hiring of cohen 
Milstein on a contingency-fee basis was a conflict 
of interest and “impermissiblly delegated” pros-
ecutorial powers, particularly given the fact that 
the law firm was pursuing an unconnected case 
against exxonMobil in federal court in the District 
of columbia and had already collected a $15 million 
contingency-fee payment from Walker in a second, 
unrelated case.50 According to exxonMobil, this 
raises serious doubts about whether the firm should 
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be allowed “to serve as the ‘disinterested prosecu-
tor’ whose impartiality is demanded by law and 
expected by the public.”51

the oil giant asked the texas court to quash the 
subpoena and declare it an abuse of process. the 
company’s claims were bolstered when the attor-
neys general of both texas and Alabama, Ken Paxton 
and Luther Strange, filed a joint “Plea in Interven-
tion” asking the state court to allow them to inter-
vene in the lawsuit.52 the AGs told the court that the 

“sovereign power and investigative and prosecutori-
al authority” of both states were “implicated by the 
issues and tactics” being used by Walker and his con-
tingency-fee private attorney. they accused Walker 
of being “driven by ideology, and not law” and collud-
ing with cohen Milstein. It is “disconcerting,” noted 
the AGs, “that the apparent pilot of the discovery 
expedition is a private law firm that could take home 
a percentage of penalties (if assessed) available only 
to government prosecutors.”

Furthermore, the AGs stated their goal in inter-
vening was to “protect the fundamental right of 
impartiality in criminal and quasi-criminal investi-
gations.” the use of contingency fees “raises serious 
due process considerations” since they “cut against 
the duty of impartiality by giving the attorney that 
represents the government a financial stake in the 
outcome.” contingency fees should not be “used 
in criminal and quasi criminal cases” like this one 

“where a multitude of fundamental rights, including 
speech, lie in the balance.”53 Faced with not only the 
opposition of exxonMobil, but that of the texas and 
Alabama attorneys general, Walker withdrew his 
subpoena and exxonMobil dismissed its lawsuit at 
the end of June.

through an open records request, ceI was 
apparently able to obtain a copy of the contingency 
fee agreement between Walker and Linda Singer 
and attorneys at cohen Milstein Sellers & toll. the 
agreement, executed by Walker on April 13, 2016, 
shows that Walker obviously anticipated that he 
could potentially obtain hundreds of millions of dol-
lars through these rIcO climate change prosecu-
tions. the agreement has a sliding scale for its pay-
ments to the law firm: 27 percent of a recovery up to 
$100 million, 22 percent of funds from $100 to $250 
million, and 18 percent of anything above $250 mil-
lion.54 Given that exxonMobil, for example, has no 
assets or business in the U.S. Virgin Islands, this 
agreement is simply staggering.

Additionally, the agreement appoints cohen Mil-
stein as a “Special Assistant Attorney General” of 
the U.S. Virgin Islands and authorizes it to file plead-
ings and take other actions in the Attorney General’s 
name, with the firm having “day-to-day responsi-
bility for the prosecution and conduct of the litiga-
tion.” Giving a law firm that is motivated exclusively 
by profit the power to undertake law-enforcement 
activities, sue for damages, and coerce settlements 
under government authority is extremely troubling. 
As the Supreme court has recognized, “[a] scheme 
injecting a personal interest, financial or otherwise, 
into the enforcement process may bring irrelevant 
or impermissible factors into the prosecutorial deci-
sion and in some contexts raise serious constitution-
al questions.”55 It is particularly problematic when a 

“governmental official stands to profit economically 
from vigorous enforcement.”56

Here, a private law firm has been appointed as a 
governmental official specifically so that it can profit. 
Notably, if these legal efforts were to result in some 
other kind of relief that would appear to advance 
AG Walker’s stated aims—for example, if exxonMo-
bil were to agree to run commercials on the risks 
of climate change, to build a solar array, or to fund 
research on renewable energy—then cohen Milstein 
would receive nothing at all. Its interest in the out-
come of this investigation is purely pecuniary.

According to a detailed exposé in The New York 
Times, the “boom in the contingency law business” 
of state AGs hiring private attorneys has been driv-
en in part by lawyers such as “Ms. Singer who have 
capitalized on personal relationships with former 
colleagues that they have nurtured since leaving 
office, often at resort destination conferences where 
they pay to gain access.”57 this practice, “where a 
single case can generate millions in payments” to 
the law firm, has “gotten out of hand” according to 
Scott Harshbarger, the former Democratic attorney 
general of Massachusetts.

Harshbarger says that “it seriously threatens the 
perception of integrity and professionalism of the 
office, as it raises the question of whether attorneys 
are taking up these cases because they are impor-
tant public matters, or they are being driven more 
by potential for private financial gain.”58 these same 
plaintiffs’ law firms have donated “at least $9.8 mil-
lion directly to state attorneys general and politi-
cal groups related to attorneys general over the last 
decade,” according to The New York Times report.
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Massachusetts v. ExxonMobil
A similar battle is ongoing between exxonMo-

bil and the current Massachusetts attorney general, 
Maura Healey. Healey was also a participant in the 
March press conference, when she claimed there 
was no problem “we need to worry about more than 
climate change” because it “threatens the very exis-
tence of our planet.”59

In April, Healey sent exxonMobil a voluminous 
“civil Investigative Demand” (the equivalent of a 
subpoena) similar to the one generated by claude 
Walker, seeking all of its research and communica-
tions with third parties on climate change. Among 
the institutions and organizations named in the cID 
were the competitive enterprise Institute, the Her-
itage Foundation, the American enterprise Insti-
tute, the Mercatus center at George Mason Uni-
versity, and even the Acton Institute for the Study 
of religion and Liberty.60 Healy claims this request 
is in connection with an investigation into whether 
exxonMobil has violated Massachusetts General 
Law (M.G.L.) c. 93A, §2 (unfair and deceptive prac-
tices) in the marketing and sale of “energy and other 
fossil fuel derived products to consumers” as well as 
the sale of securities to investors.61

exxonMobil has filed a petition in state court in 
Suffok county in Massachusetts asking that the cID 
be set aside or modified for the following reasons: 1) 
the AG lacks jurisdiction over the company; 2) the 
cID violates constitutional protections; and 3) the 
cID constitutes an abuse of process.62 exxonMobil 
has also asked the court to formally recuse Healy 
from handling this case because her “extrajudicial 
statements disparaging exxonMobil and prejudg-
ing the outcome of any investigation preclude her 
from serving as a disinterested prosecutor.” because 
Healy’s “partisan statements also undermine the 
public’s confidence” in her conduct, an independent 
counsel should be appointed to determine “whether 
an investigation is warranted and, if so, to conduct 
that investigation.” the oil company also filed a sepa-
rate lawsuit in federal court in texas in June seeking 
an injunction against Healey “barring the enforce-
ment” of the cID.63 both cases are still pending.

The Secret Advocacy Groups Behind the 
Attorney General Inquisition

One of the most intriguing and troubling aspects 
of the legal crusade against scientific dissent on cli-
mate change is the apparent involvement of certain 

advocacy organizations in pushing government 
prosecution of those who disagree with them on this 
issue. For example, in January 2016, the rockefeller 
Family Fund hosted a meeting in New York of about 
a dozen environmental activists. the purpose of this 
meeting? to organize this campaign against climate 
change dissent.

According to an agenda of the meeting viewed by 
The Wall Street Journal, the meeting’s goals includ-
ed “to establish in public’s mind that exxon is a cor-
rupt institution that has pushed humanity (and all 
creation) toward climate chaos and grave harm” and 
to “delegitimize [exxonMobil] as a political actor.”64 
Part of the discussion of their grand strategy was 
how to include “industry associations, scientists and 
front groups” in their targeting. And at the top of 
their list for “legal actions & related campaigns” was 
state “AGs.”65

this meeting was a coalescence of the legal and 
public relations strategy outlined in a workshop held 
in 2012 by the Union of concerned Scientists in cal-
ifornia with “two dozen leading scientists, lawyers 
and legal scholars, historians, social scientists and 
public opinion experts,” which concluded that the 
tobacco litigation was the model that should be used 
for “targeting carbon producers” for “U.S.-focused 
climate mitigation.”66 the meeting was intended 
to forge a “consensus on a strategy that incorpo-
rates legal action (for document procurement and 
accountability) with a narrative that creates public 
outrage.”67

Following the January 2016 meeting in New York, 
these anti-fossil fuel activists engaged in meetings, 
communications, and briefings with some of the 
state AGs, according to internal emails and commu-
nications obtained by the energy & environment 
Legal Institute through an open records request 
to the office of the Vermont Attorney General.68 
Some of them secretly briefed state AGs before their 
March press conference on arguments they could 
present to justify “climate change litigation” and the 

“imperative of taking action now.”69

the AGs and their staffs tried to hide their dis-
cussions and coordination with the activists (who 
were labeled as “outside advisors”) by “using a ‘com-
mon Interest Agreement’… [that] sought to protect 
as privileged the discussions about defending Presi-
dent Obama’s controversial global warming rules, 
and going after political opponents using the rack-
eteer Influenced and corrupt Organizations Act 
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(rIcO.).”70 At one point, Matt Pawa, an environmen-
tal lawyer who was involved in these briefings, con-
tacted the offices of the New York and Vermont AGs 
after he was called by a Wall Street Journal report-
er. Pawa asked what he should say if the reporter 
inquired whether Pawa was involved in the secret 
briefings. eric Srolovic from the New York AG’s office 
told Pawa that he should “not confirm” that Pawa 
had attended “or otherwise discuss the event.”71

When the involvement of these “outside advisors” 
was revealed, congressman Lamar Smith (r–tX), 
chairman of the U.S. House committee on Science, 
Space and technology, sent a letter to the groups, 
including the Union of concerned Scientists, Green-
peace, and the rockefeller Family Fund (which had 
hosted the January planning meeting), asking for 
copies of their communications with state AGs over 
a coordinated strategy to target exxonMobil and 
other climate change dissenters.72 Smith and a dozen 
other committee members expressed their concern 
that these investigations were intended to “silence 
speech” and were “based not on sound legal or sci-
entific arguments, but rather on a long-term strategy 
developed by political activist organizations.

In an ironic legal twist that is apparently lost on 
them, the environmental groups refused to com-
ply with Smith’s request, claiming it was a violation 
of their First Amendment rights. In a letter sent by 
the groups’ law firm, the climate change activists 
said they could not “in good faith comply with an 
illegitimate government request that encroaches so 
fundamentally” on their “protected constitutional 
rights.”73 Apparently, while these groups are entitled 
to claim free speech protections, those who ques-
tion an unproven scientific theory should not be able 
to claim the same protections. In fact, it is “grossly 
irresponsible” for such dissenters to “invoke the 
First Amendment,” at least according to Yale Uni-
versity Law School Dean robert Post.74

State AGs, such as Maryland’s brian Frosh, also 
rejected Smith’s request, asserting that the commit-
tee had no right to “intrude upon the law enforce-
ment actions of the chief legal officer of a sovereign 
state.” Without apparently realizing that he was, in 
essence, confirming the relationship between the 
state AGs and environmental activists, Frosh also 
claimed that Smith had no right to “scrutinize privi-
leged internal deliberations” or communications 
with private organizations.75

The First Amendment, Scientific Debate, 
and Fraud Investigations

Government prosecutors and the other partici-
pants in the crusade against exxonMobil and the 
think tanks, researchers, scientists, and policy mak-
ers in the climate change debate argue the First 
Amendment does not protect the supposedly fraud-
ulent conduct of those who “deny” that catastrophic 
climate change is occurring and that man is the chief 
culprit for this problem. they point to the success-
ful tobacco litigation that obtained large settlements 
from tobacco companies for lying about the health 
effects of cigarettes. Senator Whitehouse, for exam-
ple, argues that “the government’s victory in the 
tobacco fraud lawsuit” justifies going after climate 
change deniers because the “fossil fuel industry’s 
support for an array of groups that propagate climate 
change denial” is identical to “the tobacco industry’s 
pattern of denial of the dangers of its products.” 76

there is a fatal flaw in this false analogy: It fails to 
distinguish between proven facts and unproven the-
ory. When the tobacco lawsuits were filed, they were 
backed by decades of tests, observations, research, 
and medical experience showing that without ques-
tion, tobacco contains carcinogens that cause can-
cer, and that nicotine is a highly addictive drug. Pro-
ponents of climate change litigation have no such 
conclusive data upon which to rely. Moreover, the 
speech at issue is not commercial speech about the 
suitability or safety of a particular product, such as 
cigarettes, but speech about matters of public policy 
and scientific debate.

the assertion by Whitehouse that man-induced, 
catastrophic climate change is an irrefutable “fact” 
cannot be sustained by any objective review of the 
evidence. As has been discussed, there are many 
problems with this theory, from computer models 
that have over-predicted warming to data sets that 
disagree on whether the earth is warming at all or 
whether temperatures have plateaued.77 And it is a 
matter of great uncertainty—and vigorous debate—
over how much the climate is influenced by man-
made events, as opposed to natural occurrences 
such as sun flares.78

thus, the claim that exxonMobil and presum-
ably others have committed fraud that justifies these 
investigations cannot meet the most fundament 
legal element necessary to prove fraud: a false state-
ment of a material fact. A statement of opinion—such 
as whether climate change does or does not exist 
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or whether there are any steps that can be taken to 
modify or reduce its risk—is simply not actionable. 
As courts have recognized, if it “is plain that a speak-
er is expressing a subjective view, an interpretation, 
a theory, conjecture, or surmise,… the statement is 
not actionable.”79

As ceI said in one of its briefs, “advocacy, opinion, 
and expression of policy view do not lose their char-
acter as such or their constitutional protection even 
should they later turn out to be incorrect or should 
they omit some contrary fact or consideration that 
a government official believes ought to have been 
noted.”80 the claim by Virgin Islands AG claude 
Walker that a statement such as “current scientific 
understanding provides limited guidance on the 
likelihood, magnitude, and timeframe of physical 
risks such as sea level rise, extreme weather events, 
temperature extremes, and precipitation” in rela-
tion to climate change is a fraudulent statement of 
fact lacks merit.

the other elements of a fraud case are (1) knowl-
edge by the defendant that his statement is false; (2) 
intent by the defendant to deceive the victim; (3) jus-
tifiable reliance by the victim on the false statement; 
and (4) injury to the victim as a result of the fraud.81 
Since speculations about whether climate change is 
occurring and what can be done about it are not facts, 
the other elements of a fraud case do not even come 
into play.

even if the existence of man-induced, catastroph-
ic climate change were a material fact, what evidence 
could possibly be produced about “reliance” by con-
sumers on exxonMobil’s reasonable statements 
about climate change? As the eleventh circuit court 
of Appeals recently pointed out in a case constru-
ing the federal wire fraud statute, even a lie is not 
actionable fraud if the defendant did not “intend to 
harm the victim” by obtaining something through 
the fraud to which the defendant is not entitled.82 
consumers buy exxonMobil’s fossil fuel products 
like gasoline for their automobiles, boats, lawnmow-
ers, and other machines with internal combustion 
engines. their justifiable reliance is that the compa-
ny produces a product that will run their machines 
efficiently without damaging their engines.

the claim by government prosecutors that the 
state of the weather—or the global climate—has a 
material bearing on consumers’ decisions to pur-
chase exxonMobil products (as opposed to the qual-
ity of the products and their price relative to that of 

competing offerings sold by other companies, such 
as Shell or bP) is neither reasonable nor justified. 
the same is true of investors—climate change has 
nothing to do with, and is of no relevance to, wheth-
er exxonMobil is able to find and refine oil at a price 
that will return a profit on the investments made by 
stockholders in the company.

New York AG Schneiderman recently claimed 
that climate change means that exxonMobil will 
have to leave enormous amounts of oil reserves in 
the ground. thus exxonMobil may be “overstat-
ing their assets by trillions of dollars” according to 
Schneiderman, which could amount to “massive 
securities fraud.”83 but as exxonMobil has said, if 
the company’s forecast of its oil reserves is wrong, 

“that’s not fraud, that’s wrong.” that is why “we 
adjust our outlook every year, and that’s why we 
issue the annual forecast publicly, so people can 
know the basis of our forecasting,” according to Alan 
Jeffers, a spokesman for exxonMobil.84 the amount 
of the reserves of untapped oil still underground will 
not change based on whether climate change is actu-
ally occurring. Jeffers says that allegations that it 
secretly developed a definitive understanding of cli-
mate change before the rest of the world’s scientists 
are “preposterous.”

the serious First Amendment issues raised by 
the targeting of exxonMobil and the subpoena 
served on the competitive enterprise Institute, as 
well as the effort of state AGs to obtain all commu-
nications with third party think tanks, foundations, 
universities, researchers, and scientists, are matters 
of paramount concern. As the U.S. court of Appeals 
for the District of columbia circuit said in 2003, 

“compelled disclosure of political affiliations and 
activities can impose just as substantial a burden on 
First Amendment rights as can direct regulation.”85

Conclusion
the state AGs are targeting for investigation 

those whom they consider to be promoting heresy—
questioning the legitimacy of the unproven theory 
of man-induced, catastrophic climate change. their 
charges of fraud do not meet even the most minimal 
legal standards applicable to such investigations, 
and their public statements make it clear they are 
interested in achieving political changes in public 
policy through the courts, rather than the legisla-
tive process, where such changes should be debat-
ed and discussed. And following such debate, any 
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potential changes can then be implemented through 
the democratic system, rather than judicial fiat. 
Such an approach is particularly important when 
the economic consequences of such policy changes 
are as significant as those associated with all of the 
momentous and far-reaching measures being pro-
posed by those who believe that climate change is 
the “single most significant threat facing the future 
of humanity.”86

the First Amendment protects not just exxon-
Mobil,87 but also ceI and numerous other organiza-
tions and individuals from being forced to disclose 
their internal communications, internal work prod-
uct, research, writings, and other communications 
on a public policy issue as controversial as climate 
change. Subpoenas intended to retaliate against, 
and chill the speech of, those advocating a point of 
view with which these state AGs disagree are a mis-
use of prosecutorial resources that offends the First 
Amendment.88

the vague nature of the fraud allegations made, 
and the voluminous character of the subpoenas, 
show that these AGs seem to be engaged in a massive 
fishing expedition. In fact, a strong case can be made 
that the investigations are pretextual and under-
taken in bad faith. As the courts have said, they will 
quash subpoenas that are not issued in good faith and 
that are intended as a “fishing expedition.”89 What is 
going on here certainly seems to meet that standard.

—Hans von Spakovsky is a Senior Legal Fellow in 
the Edwin Meese III Center for Legal and Judicial 
Studies at The Heritage Foundation. Nicolas D. Loris 
is Herbert and Joyce Morgan Fellow in the Thomas 
A. Roe Institute for Economic Policy Studies, of the 
Institute for Economic Freedom and Opportunity, at 
The Heritage Foundation.
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